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TITLE 5—ADMINISTRATIVE
PERSONNEL

Chapter I—Civil Service Commuisston

Part 20—RETENTION PREFERENCE RECGU-
IATIONS FOR USE 1IN REDUCTION IN
ForcE

LMISCELLANEOUS AMENDMENTS

1. Effective upon publication mn the
FEDERAL REGISTER, § 20.5 (f) 1s amended
to read as follows:

§20.5 Actions. * * *

(f) Ezxceptions. An exception to the
regular order of selection or to the pro-
wisions of this section goverming actions
1m a reduction 1n force may be made only
when necessary to retamn an employee
engaged on necessary duties which can-
not be taken over without undue mter-
ruption to the activity, by an employee
with higher retention standing. In such
cases, each employee affected adversely
by the exception must be notified of the
reasons and of his right to appeal to the
Comnmussion for a review of such reasons:
Promded, That until December 31, 1955,
1 the liqudation of U. S. Army Forces,
Austria, an individual notice will not be
required to employees adversely afiected.
The reasons for deviation from the nor-
mal order of selection shall be recorded
on the retention register which will be
available for mspection by all employees.
ANl employees shall be advised of thewr
right to appeal such deviation from the
normal order of selection by which they
are adversely affected.

2. Effective upon publication in the
FEDERAL REGISTER, § 20.6 (a) 1s amended
to read as follows:

§ 20.6 Notice to employees—(a) Pro-
posed action. Each employee who 1s to
be separated from the rolls, furloughed
for more than thirty (30) days, or re-
duced 1n grade or pay, mn a reduction 1n
force, under the regulations in this part,
shall be given a notice in writing, stat-
ing specifically the action proposed in
his case and the reasons therefor, at
least tharty (30) days, and not more than
nmety (90) days, except as provided
paragraph (e) of this section, 1n advance
of the effective date of the action: Pro-
pided, That until December 31, 1955, in
the liqudation of U. S. Army Forces,
Austna, advance notices of reduction ;n

force may be issued without rezard to
whether their effective date cccurs more
than ninety (90) days after icsuance of
the notice,

3. Effective upon publication in the
FEDERAL REGISTCR, § 20.8 (b) is amended
to read as follows:

§20.8 Special reoulations relating to
consolidation and liquidations. * * ®

(b) Whenever it has been determined
that all positions in the entire arency or
an entire competitive area are to be
abolished within a period of three (3)
months or less, actions may be talken
with regard to individual cmployces in
any retention subgroup at administra-
tive discretion: Prouvtded, ‘That until
December 31, 1855, in the liquidation of
U. S. Army Forces, Austria, action may
be taken to select employees for reduc-
tion i1n force action without regard to
relative ranking by retention credits even
thoush the period of liguidation may
exceed three (3) months. Employees
reached for separation under this para-
graph shall be given individual notices in
writing conforming generally to the
notice requirements under § 20.6 but con-
taming o statement of the authority
which requires the liquidation and of
the time period in which the liquidation
15 to be accomplished.
(Sces. 11, 19, 53 Stat. 320, 391; § U. S. C.
£60, £68)

UriTED STATES CIVIL SERV-
ICE COMIUSSION,

[sEaL] Wit C. HuLy,
Ezecutive Assistant.
[F. R. Doc. 55-5557; Filed, July 11, 105G;
8:46 a. m.})

Parr 27—ExcrLusiox Frort PRoviSIONS OF
THE FepErAL EnpLovees Pay Act or
1945, AS AMENDED, AND THE CLASSIFICA-
TION ACT OF 1949, As AENDCD, AND
ESTABLISHMENT OF MAXINUZY STIPENDS
ror PosiTions ¥ GovenNrickT HOSPI-
TALS FILLED BY STUDCNT OR RESIDENT
TRAINEES

DEPARTMENT OF HEALTH, EDUCATION, AlD
WELFARE; STUDERT PRACTICAL IURSES

1. Effective July 1, 1955, the item sct
out below is added to § 27.1.
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§27.1 "Ezxclusion from oprovisions of
Federal Employees Pay Act and Classi-
fication Act. * * *

Student practical nurses, Department of
Health, Education, and Welfare, one year
approved training,

2. Effective July 1, 1955, the item set
-out below-1s added to section 27.2.

. §2;I.2 Mazimum stipends prescribed.
*

Student practical nurses, Department of
Health, Education, and Welfare.

FEDERAL REGISTER

One year approved training,
month

(61 Stat. 727; 5 U. 8. C. 1051-1033)

UnrTeED STATES CIvIL SERV-
1cE COXUSSION,

jusq
8100

[sEAL] Wi C. Hur,
Exccutive Assistant.
[F. R. Doc, 55-5571; Filed, July 11, 1855;
8:49 o. m.}

TITLE 6—AGRICULTURAL CREDIT

Chapier V—Agucultural Marketing
Service, Department of Agriculture

PART 502—SPECIAL SCHOOL MILI: PROGRAZT
REVISIOIN OF PART

Rezulations are hereby revised and re-
1ssued for the operation of a Special
School Milk Program, pursuant to the
authority contained in section 201 (c)
of the Agricultural Act of 1949, as
ainended by section 204, of the Agricul-
tural Act of 1954.

Sec.

502200
502.201
502.202
502.203

Gencral purpese and ceopo.

Administration.

Advance of funds to States.

Accounting for program funds by
States.

Use of funds.

Agreements between CCC and Etate
Agencies,

Agrcements between State Agcneles
and gchools,

Agreements betsrecen CCC ond pri-
vate cchools,

Reimburcement.

Pricing by ccheols,

Rcquirements for cchool partielpa-
tion,

Effective dates for rcimburccment,

Administrative analyces and audits,

State agency recgrds and reports.

Invectigations.

Overclaims,

Definl!tions.

502217 RficceMlaneous proviciens.

502.218 Pregram Information,

AvrHcmiTy: §§ £02.200 to §502.213 tcnued un-
der sec. 4, 62 Stat, 1070, 15 U, 8. C. 714b, In-
terpret or apply cec. 201, 63 Stat, 1022, oo,
204, G8 Stat. §99, 7 U. S. C. 1446.

§ 502.200 General purpose and scope.
This part announces the policles and
prescribes the general regulations with
respect to the operation of the Special
School 11ilk Program under cection 201
(c) of the Agricultural Act of 1249, as
amended, and sets forth the general re-
quirements for participation in the pro-
gram beginning July 1, 1955. The per-
tinent part of section 201 (¢) reads as
follows:

Beginning September 1, 1954, and cnding
June 30, 1956, not to excecd £50.040,000 an-
nually of funds of the Commedity.Credit
Corporation shall be uced to Increace the
consumption of fiuld millt by children in
noxé-proﬂt echools of high zoheol grade and
under.,

§592.201 Admwnmsiration. Within
the United States Department of Asri-
culture, the Agricultural Marketing
Service (hereinafter referred to as AMS)
shall be responsible for administration
of the Special School Milk Program and
shall act for and on behalf of the Com-
modity Credit Corporation (hereinafter
referred to as CCC) Responsibility for

502.204
502.205

502.206
502.207

502.203
502.209
§02.210

§502.211
502.212
502.213
502.214
502.215
502.216
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the administration of the prozram mm
schools within the various States, m-
cludinz the District of Columb:ia, shall
be in the educational azgency of the Stat2
(hereinafter referred to as the State
Arency). In the evenf the laws of any
State prohibit the State Agency from
disbursing funds to any class of scheols
(hereinafter referred to as pnvate
echools) AMS shall admimster the pro-
gram in such schaools.

§ 502,202 Advance of funds to States.
(a) AMS shall initially apportion at
least 75 percent of the funds made avail-
able to AMS by CCC amonz the Stafes
on the basis of the apportionment for-
mulza set forth in section 4 of the Na-
tional School Lunch Act. These funds
shall be advanced to the States on a
quarterly basls.

(b) AMS rezerves the night to request
any State Agency to justify its need for
additionzl funds prior to the advance-
ment of the fourth quarterly pavment.
In the event that o State Agency does
not justify the need for all or a por-
tion of its fourth quarterly payment, it
shall notify AMS of the amcunt it 1s
unable fo use. At the same time, it
shall release to AMS unneeded amounts
of any of the funds previously advanced
to it.

(c) In the event that a State Agency
justifies the need for funds mn excess of
its initial apportionment, ANMS shall
provide additional funds up to an
amount equal to the State’s chare of any
funds withheld by AMS, as deferrmned
by use of the formula cited m this sec-
tion.

(d) Any portlon of a State’s share of
funds that it is unable to uze shall, afier
return to the Department, bz made
available to cother Siates which have
Juztified a need for additional funds.

(@) Followinz the close of the Federzl
fiscal year, any funds advanced fo a
State that remain unoblisated under
the Special School Milk Program shall
ha returned to A4S within 30 days after
a demand is made by AM4S. The State
shall al=o pay to AMS any mterest pard
or credited to it by reason of the dz-
posit of any returned funds.

¢f) A part of the funds available under
the formula cited 1n thus section fo any
State unable to disburse funds to private
schools chall be resarved by AMS, on
the basis of the comparative enrollments
in public and private schaols withan the
State, for direct disbursement by AMS to
private schools within such States.

§502.203 Accounting for prozrav:
Junds by Stlates. The State Agency
shall maintain a separate account of
all Federal funds advanczd to it undsr
the pregram and shall mamntamin a cur-
rent record of payments made to schools
and the uncxpended balance remammins
on hand. All payments made from such
funds chall be made only upon properly
certified vouchers.

§502.204 Use of funds. Funds made
available under this program shall be
used to encourage the increased con-
sumption of milk through remmburse-
ment payments to schools in connection
with the purchase of millz for sarvice to
children in schools.
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§ 502.205 Agreements between CCC
and State Agencies. CCC shall enter
into agreements with State Agencies for
the admuistration of the program
within the States.

§ 502.206 Agreements between State
Agencies and schools. State Agencies
shall enter 1nto written agreements with
schools setting forth the terms and con-
ditions under which the State Agencies
will reimburse the schools m connection
with the purchase of milk for service to
children 1 the schools. Such agree-
ments shall contain, as a mnimum, the
requrements of § 502.210.

§ 502.207 Agreements between CCC
and prwate schools. In those States 1n
which AMS will administer the program
in private schools, CCC shall enter into
written agreements with such private
schools, setting forth the terms and con-
ditions under which AMS will reimburse
the schools 1n connection with the pur-
chase of milk for service to children an
the schools.

§ 502.208 Rewnbursement. (a) Re-
imbursement to schools serving Type A
or B lunches under the National School
Lunch Program-shall be made for milk
purchased for service to children, except
that rexmbursement shall not be made
for the first half pint of milk served as
part of a Type A or a Type B lunch. The
maximum reumbursement rate for such
schools shall be 4 cents per half pint.
For all other schools the maximum re-
imbursement rate shall be 3 cents per
half pint for milk purchased for service
to children.

(b) Less-than-maximum rates of re-
imbursement shall be assigned, or as-
signed rates shall be adjusted, if circum-
stances indicate such action 1s advisable.

(c) In schools operating a food serv-
ice outside the National School Lunch
Program, a portion of the milk served to
children may be excluded from reim-
bursement if such action 1s deemed
advisable mn order to encourage the
continued expansion of the service of
complefe noonday lunches.

(d) Schools operating the program in
more than one school attendance unit
may be regarded as a single school or
as individual schools for rexmbursement
purposes. If regarded as a smgle school,
reimbursement shall not be made at a
rate 1n excess of 3 cents per half pint
unless all units are serving Type A or
Type B meals under the National School
Lunch Program.

(e) A boarding or institutional school
serving more than one meal a day shall,
at the time it applies for participation,
submit for approval the methods and
practices under which it plans to en-
courage increased consumption of milk
by children.

§ 502.209 Pricing by schools. Maxi-
mum use of the remmbursement pay-
ments received under this program shall
be made by schools to reduce the price
of separate servings of milk to children.
Schools shall reflect the full amount of
such payments in reduced prices to chil=
dren below the cost of the milk to the
school, except that such payments may
be used by schools to defray within-
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school distribution costs. Within-school
distribution costs shall not exceed one
cent per half pint. Exceptions to this
provision may be granted in mstances
where schools can provide sufficient jus-
tification of the need for a within-school
distribution cost margin fractionally
above one cenf; and such exceptions
shall be subject to periodic reviews.

§ 502.210 Requirements for school
participation. (a) Any nonprofit school
1s eligible to apply for participation in
the Special School Milk Program. Ap-
plication for participation shall be writ-
ten and shall be made to the State
Agency, except that in those States i
which AMS admmisters the program m
private schools, application shall be
made to AMS. In approving the appli-
cation, the State Agency or AMS shall
designate the effective date on which the
school may begin operations.

(b) Schools participating in the pro-
gram shall meet the following mmimum
requirements, which requirements shall
be included i the agreements entered
mto betweeen the schools and State
Agencies and between the private schools
and CCC:

(1) Conduct a nonprofit food service
1 the school, or in the event no other
food service 1s mamsf$amed by the school,
conduct a nonprofit milk service in the
school;

(2) Claam remmbursement only for
milk as defined 1n this part;

(3) Use remmbursement payments to

.reduce prices m accordance with provi-

sions of § 502.209-

(4) Submit monthly claims for reim-
bursement 1 accordance with proce-
dural requurements established by AMS;
and

(5) Mamtain such records and fur-
nish such reports and documents as are
prescribed by the State Agency or by
AMS. All invoices, receipts and records
pertamming to the Special School Milk
Program shall be mamtamned for a pe-
r10d of three years after the end of each
Federal fiscal year’s operations. Rec-
ords shall be made available for audit
purposes to the State Agency and AMS,
or to AMS 1 the case of a private school
which contracts.directly with CCC.

§ 502.211 Effective dates for rewm-
bursement. The State Agency or AMS
may grant written approval to any
school to begm operations under this
program prior to the processing of the
school’s application. Such approval
shall be attached to the application. Re-
imbursement shall be made for any milk
served 1n accordance with the require-
ments of this part from the date upon
which the school was authorized to begin
operations: Prowded, however That no
reimbursement shall be made for milk
that was served more than 30 days prior
to the receipt of the school’s application
by the State Agency or AMS: Provided,
further That in no event shall remm-
bursement be made by any State Agency
for milk served prior to the effective date
of the Sfate Agency’s agreement with
CcCcC.

§ 502.212 Admanistrative analyses and
audits. The State Agency shall provide
AMS with full opportunity to conduct

administrative analyses and audits of all
operations of the State Agency under
this program. The State Agency shall
make available its records, including the
receipt and expenditure of funds under
the program, upon reasonable request by
AMS, AMS shall also have the right
to make audits of the records and oper-
ations of any participating school.

§502.213 State Agency reports and
records. Within 30 days after the end of
each calendar month, the State Agency
shall make a report to AMS concerning
the operation of the Special School Milk
Program for that month, on a form pro-
vided by AMS. The State Agency shall
maintain for a period of three years
after the end of each Federal flscal
year’s operations, all records pertaining
to the Special School Milk Program.

§ 502.214 Investigations. The State
Agency shall promptly investigate all
complamts received or irregularities
noted in connection with the operation
of the Special School Milk Program in
participating schools and shall take ap-
propriate action to correct any irregu-
larities.

§502.215 Overclaims. Overclaimsg
made by schools which may be dis-
covered during audits, administrative
visits, or by other means, shall be col-
lected from the school either by direct
refund or by deduction from subse-
quently filed claims. Any amounts thus
recovered by the State Agency may be
used to pay other claims of the same
Federal fiscal year. However, if re-
covery 1s not made by the State Agency
until after all claims of the Federal fiscal
year have been paid at the assigned rate,
the amounts so recovered shall be re-
turned to AMS.

§ 502.216 Definitions—(a) State.
The 48 States and the District of

Columbia.
(b) Nonprofit school. (1) Any school

“which 1s a public school of high school

grade and under within the definition
of the statutes of the State, and

(2) Any private school of high school
grade and under exempt from income
tax under the Internal Revenue Code, a8
amended. The term “school” as used in
this part includes, where applicable, the
authorized sponsoring agency which
has entered into the Special School Milk
Program agreement for the school.

(¢) Nonprofit food or milk service.
Food or milk service maintained by or
on behalf of the school for the benefit of
the children, all of the income from
which is used solely for the operation or
mprovement of such food or milk
service.

(d) Milk. ¥Fluid whole milk, flavored
or unfiavored, which meets the State
and local standards for unflavored whole
?ilk as to butterfat content and sanita-

ion.

(e) Cost of milk. The purchase prico
paid by the school to the milk distributor
for milk delivered to the school. This
does not include any amount paid to the
milk distributor for the rental of or ir-
stallment purchase of milk servico
equipment.

(f) Within-school distribution costs.
Direct expenses incurred by the school
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in connection with the sale, handling
and service of milk. This may include
expenses mcident to acqusition or rental
of necessary milk service equipment.

§ 502.217 DMiscellaneous provisions—
(a) Disqualifications and compliance
clause. Any State Agency or any school
participating 1n the Special School Milk
Program may be disqualified by AMS
from future participation if it fails to
comply with the provisions of the regu-
lations mm this part, its agreement with
CCC or the State Agency, or other perti-
nent rules, regulations or instructions.
This does not preclude the possibility of
other action bemng taken through other
means available where considered nec-
essary by AMS. Fraud m the payment
‘of, or claiming for, rexmbursement under
the Special School Milk Program will
be prosecuted under applicable Federal
statutes. If any part of the money re~
cerwved by the State Agency in connection
with the Special School Milk Program,
by-any improper or negligent action, is
dimmmished, lost, misapplied, or diverted
from the program by the State Agency,
or by any school to which funds are dis-
bursed, AMS may order such money to
be replaced with funds from sources
within the State and, until replaced, may
direct that no subsequent payments
shall be made to the State Agency or to
such school. The State Agency shall
have full opportunity to submit addi-
tional evidence, explanation or mforma-
tion concernmmmg mstances of noncompli-
-ance or diversion of funds, before AMS
makes its final determination in such
cases.

(b) Saving clause. AMS may wave,
withdraw, or amend, at any time, any or
all of the provisions of this part: Pro-
vided, however That such action shall
not be taken without prior notice to the
State Agency.

§502.218 Program wnformation.
Schools desiring information concern-
mg or applying for participation m the
Special School Milk Program should
make a written request to thewr State
educational agency, except as provided
for below*

(a) Private schools 1n the States of
Delaware, Mawme, Maryland, New Jersey,
Pennsylvama, and West Virglma should
ma¥Xe written requests to:

¥ood Distribution Division, AMS, United
States Department of Agriculture, 139 Centre
Street, Room 506, New York 13, I, ¥,

(b) Private schools in the States of
Alabama, Florida, South Carolina, Ten-
nessee, and Virginia should make written
requests to:

Food Distribution Division, AMS, United
States Department of Agriculture, 590 Seventh
- Street NE, Room 252, Atlanta, Ga.

(¢) Private schools mn the States of
Iowa, Michigan, Minnesota, Nebraska,
Nerth Dakota, Ohio, South Dakota, and
Wisconsin should make written requests
to:

Food Distribution Divislon, AMS, United
States Department of Agriculture, 226 West

Jackson Boulevard, Room 1412, Chicago 6,
nL

(d) Private schools in the States of
Arkansas and Colorado should make
written requests to:
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Food Distribution Divicien, AMS, Unlted
States Department of Agriculture, 1114 Com-
merce Street, Room 1812, Dallas 2, Tex,

(e) Private schools in the States of
Arizona, Idaho, Montana, Nevada, Utah
and Washington should make written
requests to:

Food Distribution Divislon, ALS, United
States Department of Agriculture, Room 404,

Appraisers Building, 630 Sancome Strect, San
Francisco 11, Callf,

Effective date. This part, as revised,
shall become effective July 1, 1955.
Issued: July 6, 1955.

[seaLl Eanv L. Butz,
Assistant Seeretary of Agriculture.

[F. R. Doc. §5-55C0; Filed, July 11, 1955;
8:46 o. m.}

TITLE 4—ACCGUNTS

Chapter l—General Accounting Ofiice
[Gen. Reg. 123}

PART T—P ASSENGER TRANSPORTATION
SERVICES FOR THCZ ACCOUNT OF ITRE
UNITED STATES

Correction

In Federal Register Document 55-5341,
appearing at page 4701 of the issue for
Saturday, July 2, 1955, the following
changes should be made: In the list in
§ 7.6 the footnote designator 2, following
Forms 1169b and 1163¢, should read “1”;
footnote 2 should be deleted.

TITLE 7—AGRICULTURE

Chapter ll—Agncultural Rescarch
Service, Department of Agniculture

ParT 301—DonESTIC Qunnkgx:rmn INoTICcES
SUBPART—PINK COLLWORLL

On June 2, 1955, there was publiched
in the FeperaL REeGisTER (20 F. R. 3830)
a notice of proposed rule making con-
cerning amendments of the pink: boll-
worm quarantine and the regulations
thereunder (7 CFR, 1953 Supp. 301.52,
301.52-1 et seq., as amended, 19 P R.
1787, 3809) After due consideration of
all relevant matters presented, and un-
der the authority of sections 8 and 9 of
the Plant Quarantine Act of Aurust 20,
1912, as amended (7 U. S. C. 161, 162)
and section 3 of the Insect Pest Act of
March 3, 1905 (7 U. 8. C. 143), the
quarantine and supplementary regula-
tions are hereby revised to read as
follows:

QUARANTIINE
Sec.
301.52 Notice of quarantine.
REGULATIONS
301.52-1 Definitions.
301.52-2 Regulated area.
301.52-3 Regulated articles.
301.52-4 Unregulated movement ¢f cer-
tain regulated articles,
301.52-5 Conditions governing movement
of regulated articles.
301.52-6 Limited permits; designation of
plants.
301.52-7 Articles criginating outside the
regulated area.
301.52-8 Cleaning or trcating require-

ments for artleles when con-
taminated.
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See.
301.52-3
301.52-10

301.62-11

Dealer-carricr permits.

Cancellatlon of certificates and
pormits.

Authorization of alternate treat-
ments.

301.52-12 General certification, marking

and labeling provisions.
301.52-13 Shipments for sefentific purposes.

Avrnorrry: §§301.52 to 801.52-13 Izzued
under cee. 1, 3, 33 Stat. 1269, 1270, sec. 9, 37
Stat. 318; 7 U. S. C. 141, 143, 162. Interpret
or apply cec. 8, 37 Stat. 318, as amended;
7 U. 8. C. 161.

QUARANTINE

§301.52 Nolice of quareniine. Under
the authority conferred by section 8 of
the Plant Quarantine Act of August 20,
1912, 2s amended (7 U. S. C. 161) and
after public hearings as required there-
under, the States of Arizona, Arlanszas,
Louisiana, New Mexico, Oklahoma, and
‘Texas are hereby quarantined fo prevent
the spread of the pink bollworm, and
under the authority contaimned m said
Plant Quarantine Act (7 U. S. C. 151
et seq.) and in the Insect Pest Act of
March 3, 1905 (7 U. S. C. 141 et seq.)
the rezulations hereinafter set forth shall
govern the movement of pinkk bollworms
and carriers thereof. Hereafter (a)
olra and kenaf, includinz 21l parts of
the plants; (b) cotton and wild cofton,
including all parts of both cotton and
wild cotton plants, seed cotton, cotton
lint, linters, waste products, mcludinz
motes, derived from the milling of cof-
tonseed, gin waste, mn trash, all other
forms of unmanufactured cotton fiber,
cottonsced, cottonseed hulls, cottonszed
calze, and cottonseed meal; (e) bagzinz
and other containers and wrappers for
cotton and cotton preducts; (d) raflway
cars, trucks, and other means of trans-
portation which have been used m con-
veyinz regulated cofton or cotten
products or which are contamnated
therewith or with live pink bollworms;
and (e) when contaminated with live
pink bollworms or rezulated cotton or
cotton products, any other commadities,
including picking, gipninz, and ofl mill
equipment and other cotton processing
machinery and cotton harvesting mz-
chinery, other farm equpment, farm
houszehold gosds, and farm products;
shall not be chipped, offercd for ship-
ment to a common carrier, recawed for
transportation or transported by a2 com-~
mon carrier, or carned, transported,
moved, or allowed to be moved by any
percon from any of said quarantined
States into o through any other Stats
or Territory or Distriet of the United
States in manner or method or under
conditions other than thoz2 preseribzd
in the regulations keramnafter made and
amendments thereto: Provided, That the
requirements of this quarantine and of
the rules and rezulations supplemental
hereto are hereby limited to the areza in
2 quorantined State which 1s now, or
which may hereafter be designated by
the Administrator of the Agricultural
Research Service as coming within the
regulated area, as long as, in the judg-
ment of the said Administrater, the
enforcement of the sa1d rules and reznla-
tions as to such rezulated area shall k2
adequate to prevent the spread of the
pink bollworm, except that such limita-~
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tion is further conditioned upon the af-
fected State or States providing for and
enforcing control of the intrastate move-
ment of the regulated articles under the
same conditions as those which apply
to their interstate movement under the
provisions of the currently existing Fed-
eral quarantine regulations, and upon
their enforcing such confrol and sanita-
tion measures with respect to such area
or portions thereof gs, mn the judgment
of the said Admummistrator, shall be
deemed adequate to prevent the.intra-
state spread therefrom of the said msect
infestation: Provided jfurther ‘That
whenever the Chief of the Plant Pest
Control Branch shall find that facts
exist as to pest risk mvolved i the
movement of one or more of the articles
to which the regulations supplemental
hereto apply, making it safe to modify,
by making less stringent, the require-
ments contained in any such regulations,
he shall set forth and publish such find-
g 1n administrative instructions, speci-
fying the manner 12 which the applica-
ble regulations shouldr be made less
stringent, whereupon such modification
shall become effective, for such period
and for such portion of the regulated
area and for such article or articles as
shall be specified in said admmistrative
instructions.

REGULATIONS

§ 301.52-1 Definitions. For the pur-
poses of the regulations in this subpart
the following words, names, and terms
shall be construed respectively to mean:

(a) Pink bollworm. The insect known
as the pink hollworm of cotton (Pec-
tinophora gossypiella Saund.) 1n any
stage of development.

(b) Cotton. All parts of cotton and,
wild cotton plants of the genera Gos-
sypium and Thurberia, except cotton
products.

(¢) Colton oproducts. Seed cotton,
cotton lint, linters, oil mill waste, gin.
waste, gin trash, all other forms of un-
manufactured cotton fiber, cottonseed,
cottonseed hulls, cottonseed cake, and
cottonseed meal.

(d) Seed cotton. All forms of cotton
lint from which the seed has not been
separated.

(e) Lint. All forms of raw ginned
cotton except linters and waste.

(f) Lwnters. All forms of unmanu-
factured cotton fiber separated from
cottonseed after the lint has been re-
moved, other than waste.

(g) Gin waste. All forms of unmanu-
factured waste cotton fiber (including
gin motes) resulting from the ginming
of seed cotton.

() Oil mill waste. Waste products,
including motes, derived from the mill-
ng of cottonseed.

() Gin trash. All of the .materal
produced during the cleaming and gin-
ning of seed cotton, bollies or snapped
cotton except the lint, cottonseed, and
gin waste.

(j) Okra (Hibiscus esculentus) Al
parts of okra plants, including seeds and
edible and dry pods.

(k) Kenaf (Hibiscus cannabinus 1)
All parts of kenaf plants, including seeds
and pods.
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(1) Regulated articles. Products and
articles that may move under the regu-
lation i this subpart.

(m) Approved. Officially sanctioned
by the Chief of the Plant Pest-Confrol
Branch.

(n) Certificate. An approved docu-
ment 1ssued by an inspector evidencing
the apparent freedom of regulated arti-
cles from the pink bollworm.

(o) Lwmited permit. An approved
document issued by an inspector to al-
low movement of noncertified, regulated
articles to or from approved gins, oil
mills, or processmng or manufacturing
plants.

(p) Dealer-carrier permit. An ap-
proved document issued to persons en-
gaged 1n ginning, manufacturing, proc-
essing, or handling regulated articles
for subsequent movement from or within
the regulated area, or fo persons mov-
ing regulated articles from or within
the regulated area.

() Infestation (infested) ‘The pres-
ence of the pink bollworm. (“Infested”
shall be construed accordingly.)

(r) Moved (movement and move)
Shipped, offered for shipment to a com-
mon carrier, received for transportation
or transported by a common carrier, or
carried, transported, moved, or allowed
to be moved by any person from any
part of the regulated area 1n any State,
mto or through any other State, Terri-~
tory, or District of the United States.
(“Movement” and “move” shall be con~
strued accordingly.)

(s) Chuef of the Branch. The Chief
of the Plant Pest Confrol Branch.

(t) Inspector An inspector of the
t‘United‘ States Department of Agricul-

ure.

(w) Heatl ireatment. Treatment of
cottonseed at an approved plant whereby
the cottonseed 1s heated to a tempera-
ture of 150° F* for a mummum period of
30 seconds, under the supervision of an
inspector, and subsequently protected
from contamination.

(v) Alternaie treatment. A treat-
ment applied under the observation of
an mspector 1n accordance with methods
selected by him from admnistratively
authorized procedures known to be effec-
tive under the conditions applied.

§ 301.52-2 Regulated area. The fol-
lowing are hereby designated as a single,
continuous regulated area within the
mez;.;nmg of the regulations in this sub-
part:

Arizona. Counties of Cochise, Graham,
Greenlee, and Santa Cruz, and all of Pima
County except that portion lying west of the
west line of Range 9 East.

Arkansas. Counties of Calhoun, Clark,
Columbia, Conway, Crawford, Dallas, Frank-
lin, Garland, Hempstead, Hot Springs, How-
ard, Johnson, Lafayette, Little River, Logan,
Miller, Montgomery, Nevada, Ouachita,
Perry, Pike, Polk, Pope, Scott, Sebastian,
Sevier, Union, and Yell.

Lowisiana. Parishes of Allen, Beauregard,
Bienville, Bossier, Caddo, Calcasieu, Cam-
eron, Clalborne, De Soto, Jefferson Davis,
Lincoln, Natchitoches, Red River, “Sabine,
Union, Vermilion, Vernon, and Webster.

New Mezico. Counties of Catron, Chaves,
Curry, De Baca, Dona Ana, Eddy, Grant,
Hidalgo, Lea, Luna, Otero, Quay, Roosevelt,
Sierra, Socorro, and Valencia.

Oklahoma. The entire State.

Tezxas, The entire State.

§ 301.52-3 Regulated articles. ‘The
followimng shall not be moved from or
within the regulated area except as
heremafter provided: cotton; cotton
products; okra; kenaf; bagging and
other containers and wrappers for
cotton and cotton products; rallway
cars, trucks, and other means of trans-
portation which have been used in con-
veying regulated cotton or cotton
products or which are contaminated
therewith or with live pink bollworms;
and, when contaminated with live pink
bollwormsor regulated cotton or cotton
products, any other commodities, in-
cluding picking, ginning, and oil milll
equipment and other cotton processing
machinery and cotton harvesting mn-
chinery, other farm equipment, farm
household goods, and farm products.
Live pink bollworms shall not be re-
moved from any State, or Territory or
the District of Columbia into any other
State, or Territory, or the District of
Ccaluénbm, except as hereinafter pro-
vided,

§301.52-4 Unregulated movement of:
certan regulated articles. No restric~
tions are imposed on the movement
within the regulated area of baled or
unbaled lint, cottonseed cake, and cot-
tonseed meal; nor upon the movement
to any destination of samples of lint and
linters of the usual trade size: Provided,
That the bales of lint or linters from
which the samples have been taken have
been produced in an approved gin or
oil mill and the samples have been sub-
sequently protected from contamination;
nor upon the movement to any desti-
nation of bagging and other containers
and wrappers for cotton and cotton
products not contaminated with elther
live pink bollworms, or regulated cotton
or cotton products; nor upon the move-
ment to any destination of any means
of transportation which have been used
1 conveying regulated cotton or cotton
products but are not within § 301.52-8,
except as otherwise provided in § 301.62-6
@) 2 4w

§ 301.52-5 Clonditions governing
movement of regulated articles—(n)
Seed cotton. Seed cotton produced in
the regulated area may be moved within
or from such ares without limited permit
or certificate, if destined to another point
withm the regulated area or to & con-
tiguous nonregulated aren, solely for
ginning at a gin approved to receive such
seed cotton.

(b): Baled lint. Baled lint produced
at approved gins in the regulated nrea
may be moved from the regulated area
to a nonregulated area under a certifi«
cate if it has been given standard or
equivalent compression at an approved
plant or has been given approved fumi-
gation under the supervision of an ine
spector and has been subsequently
protected from contamination. For the
purposes of such compression, baled lint
may be moved under limited permit to
an approved plant in an adjacent non«
regulated area.

(c) Baled linters. (1) Baled linters
produced at an approved plant from cot«
tonseed that has received an approved
treatment and has been subsequenfly
protected from contamination may be
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moved from the regulated area to any
destination under a certificate,

(2) Baled linters produced at an ap-
proved plant from untreated cottonseed
and given standard or equivalent com-
pression at an approved plant or other
approved treatment and subsequently
protected from contamination may be
moved from the regulated area to any
destination under a certificate.

(3) Baled linters produced at an ap-
proved plant from untreated cottonseed
may be moved under limited permit to
any destination within the regulated
area 1 New Mexico, Oklahoma, or
Texas; to any noncotton-producing
State; or to an approved cellulose plant
at any location; for processing.

(@) Cotionseed. (1) Cottonseed pro-
duced at approved gins mn that part of
the regulated area in Arkansas, Arizona,
or Iouisiana, or 1n those counties of New
Mexico or Texas where gins are re-
quured to heat treat cottonseed as a con-
tinuous process of gwnning® may be
moved under certificate to any destina-
tion if such cottonseed has recewved an
approved heat treatment at the gin
where produced and is subsequently pro-
tected from contamination.

(2) Cottonseed produced mn Oklahoma
and 1n those counties of Texas and New
Mexzco waere the gins are not required
to heat treat cottonseed as a continuous
process of ginning may be moved when
it meets the requurements of any one of
the following procedures:

(i) Such seed may be moved without
certificate or limited permit to approved
oil mills located in Oklahoma or those
counties 1 Texas or New Mexico where
gms are not requred to heat treat
cottonseed as a continuous process of
ginning, for processmg.

(ii) Such seed may be moved under
limited permit to approved oil mills
located in that part of the resulated
area where gins are reocuired to heat
treat cottonseed as a continuous process
of ginning, for treatment upon arnval.

(iii) Such seed may be moved under
certificate. to any destination when it
has received an approved treatment
under supervision of an mnspector and
1s subsequently protected from contami-
nation.

(iv) Railway cars, trucks, and other
means of transportation moving such
seed m accordance with any of the pro-
cedures specified in this subparagraph
must be cleaned or treated under the
supervision of an mspector immediately
after unloading.

(e) Cottonseed cake and meal. Cot-
tonseed cake and meal produced at an
approved oil mill in the regulated area
from treated or untreated seed and sub-
sequently protected from contamination
may be moved to any destination within
the regulated area without restriction,
but may be moved to destinations in a
nonregulated area only under a certifi-
cate.

(f) Cotlonseed hulls. (1) Cottonseed
hulls produced at an approved oil mill

1The Chief of the Branch will make pub-~
lic a list or a map of the regulated area show-
ing the counties in which gins are required
-to heat treat cottonseed as a continuous
process of ginning,
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from cottonseed that has been given
approved treatment and subsequently
protected from contamination may be
moved to any destination under a cer-
tificate.

(2) Cottonseed hulls produced at an
approved oil mill from untreated cot-
tonseed may be moved under limited
permit to any destination within that
part of the regulated arca in INew Mex-
1co, Oklahoma, or Texas, or to any non-
cotton-producing State, for utilization.
Such products may be certified for
movement to any destination after they
have received an approved treatment
under the supervision of an inspcctor
and have been subsequently protected
from contamination.

(g) Oil mill waste. (1) Oil mill wastz
produced ot an approved oil mill from
cottonsced that has been given an ap-
proved treatment and has been subse-
quently protected from contamination
may be moved to any destination under
a certificate.

(2) Oil mill waste produced from un-
treated seed may be moved under a cer-
tificate to any destination after it has
recawved approved fumigaticn or other
approved trcatment,

(h) Cottonseed meats. All cottonsced
meats (whole cottonsczd from which the
hulls or outer coverinzs have been re-
moved) produced from untreated cot-
tonseed may ke moved under limitzd
permit for further processine to any
approved mill within that part of the
regulated arca m New Mexico, Ollchoma,
or Texas. Cottonseed mcats from
treated cottonseed, when subscquently
protected from contamination, may he
moved to an approved oil mill in the
regulated area without certificate or
limited permit and may be moved to any
destination under a certificate.

(i) Baled gin waste. Baled rin waste
produced at approved gins in the rezu-
lated area may be moved under a certifi-
cate to nonrezulated areas after such
baled gin waste has received an approved
treatment under the supervicion of an
mspector.

(i) Gin trash. Gin trash may be
moved from a regulated arca to any des-
tination under a certificate when such
gin trash has been given an approved
fumigation or other approved treatment
under the supervision of an inspeetor and
has been subsequently protected from
contamination.

(k) Kenaf. EKenaf produced in the
regulated area may be moved without
certificate or limited permit to any des-
tination when produced under such
conditions as in the judsrment of the in-
spector render it free from infectatlion.
Otherwise, it may be moved only under
a certificate after it has received an
approved treatment under the supervi-
sion of an inspector.

(1) Okra—(@1) OKkra seed. Olra seed
produced in the regulated area may be
moved to any destination under o cer-
tificate after such sced has rcceived an
approved fumigation under the supervi-
sion of an inspector.

(2) Edible okra. (i) Edible ckra pro-
duced in Texas may be movcd under o
certificate to any destination during the
periocd December 1 to Afarch 31, inclu-
sive, when produced under cuch condi-
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Hons as in the judoment of the mspector
render it free from infestation.

(ii) Edible okra produced in Texas
during the period April 1 to November
30, inclusive, may b2 moved to any desti-
nation under o certificate which may be
issued if the okra has been produced
under such conditions as in the juds-
ment of the inspector render it fres
from infestation or has been processed
or treated under the supsrvision of an
inspector in accordance with msthods
selected by him from admmmstratively
authorized praocedures known to be ef-
fective under the conditions appliad.

(iil) Edible okra produced m Texas
durine the poriod April 1 to November
30, inclusive, when shipped via common
carrier by the holder of a dealer-carrier
pormit authorizing cuch shipment and
when suitably identified on the container
thereof with a stamp as required by the
Inspeetor, may b2 moved without cer-
tificate or limited pzrmit o any dasti-
nation in the noncotton-producins
States of Colorado, Connecticut, Dela-~

ware, Idaho, Indiana, Iowa, lMizine,
Maryland, DMMIassachusetts, Dichizan,

Minneszota, Idontana, Nebraska, New
Harapshire, New Jersey, INew Yors,
Ilorth Dalkota, Chio, Orecon, Pennsyl-
vania, Rhode Island, Ssuth Dakatz,
Utzh, Verment, Washinzton, West Vir-
ginia, Wisconsin, and Wyommnz; or the
District of Columbiz; or the followinz
cities in cotton-producing States: Chi-
c250, Ilinols; Eansas City and Wichita,
IInncas; Eancas City, Micsour:; and
Louizville, Eentuclky* for mmm:dicte
procezsing or consumption theremn,

(iv) Edible olira produced m any other
part of the rezulated area may b2 moved
without restriction to any destination
when produced under such conditions as
in the judoment of the mspz2for render
it frce from infestation. Otharwmise, it
must be procszsed or treated as providzd
in subdivisien (i) of this subnaragrana
or must meet the requirements of sui-
division «if) of this subparcsraph.

§301.52-G Limited permits; desiara-
tion of plants. Limited parmifs will k2
issued as authorized in this subpart for
the movement of noncertified, rezulated
articles to such gins, oil mills, ware-
houses, or procezsing or manufzeturinz
plants as may be authorized and deng-
nated by the Chef of the Branch for
manufacturing, prozessing, or treatmant
incidental to preparing such products
for certification. As a condition of such
authorization and dezienation, opsrators
of the gins, ofl mills, warehouses, or
processing or monufacturing plants must
anrce In writing to handle reculated arti-
cles, as to sexrezation of processzd and
nonprocecsed products, efficient func-
tionin~ of processinz egmpment, dispa-
siticn of waste, use of uncontzaminztel
containers for processed produets, and
prevention of contamination of pracszzed
products, and to maintain the identify of
regulated and nonrezulated products, in
such o manner as to prevent the spread
of the pink bollworm; and to mamfain
such cother sanitary safesuards and re-
strictions against the establishment and
spread of infestation as may be regmred _
by the inspactor.
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§ 301.52-7 Ariicles originating out-
side the regulated area. (a) Articles of
a kind covered by § 301.52, except cotton
harvesting or ginning machinery, orig-
inating in the United States but out-
side the regulated area may be moved
from the regulated area under certifica-
tion without processing, fumigation or
other treatment, if, while in the regu-
lated area, these articles have been han-
dled and stored in such a manner as to
maintain their identity and prevent in-
festation or contamination with other
regulated articles, otherwise such prod-
ucts will require the same treatment as
products originating in the regulated
area.

(b) Regulated articles imported into
the regulated area 1n accordance with
the provisions of §§ 319.8, 319.8-1, et seq.
of this chapter shall, before movement
from the regulated area, meet the re-
quirements of this subpart applicable to
regulated articles produced m such area.

§ 301.52-8 Cleaning or treating re-
quiwrements for articles when contami-
nated, Railway cars, trucks, and other
means of transportafion; bagging and
other containers and wrappers for cotton
and cotton products; picking, ginmng;
and oil mill equaipment, and other cotton
processing machinery and cotton har-
vesting machinery* other farm equp-
ment; farm household goods; farm
products; and any other commodities;
which are contaminated with live pink
bollworms, or with cotton or cotton
products originating within the regu-
lated area or mmported theremto from
contiguous areas of Mexico may be
moved from or within the regulated area
only after they have been freed from
such contamination by cleaning or treat-
ment to the satisfaction of an 1nspector,
after which cleaning or treatment no
certificate or limited permit will be re-
quired except as prescribed by an in-
spector for bagging, for other contamers
and wrappers for cotton and cotton
products, and for cotton processing or
harvesting machinery: and as provided
elsewhere 1n this subpart. Cotton har-
vesting machinery or cofton ginmng
machinery, that has been used or other-
wise kept within the regulated area will
be deemed contaminated and may be
moved to a nonregulated area or to that
part of the regulated area in Anrzona,
Arkansas, or Louisiana from any part of
the regulated area not in one of these
three States only if it has been cleaned
and given an approved fumigation and
1s covered by a certificate.

§ 301.52-9 Dealer-carrier permits. As
& condition of issuance of certificates or
limited permits for the movement of
regulated articles, those engaged m gin-
mng, manufacturing, processing, han-
dling, or moving such regulated articles
originating or- stored in, or imported
from contiguous areas of Mexico into,
regulated areas, shall (a) make applica-
tion for a dealer-carrier permit to the
Plant Pest Control Branch, Federal
Building, San Antomo 6, Texas, and (b)
agree to mamtain an accurate record of
recepts and sales, shipments, or services,
when so required by an mspector (which
record will be available at all times for
examination by an inspector) and (c)
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agree to carry out any and all conditions,
treatments, precautions, and sanitary
measures which may be required by the
mspector,

§ 301.52-10 Cancellation of certifi-
cates and permits. Any certificates,
limited permits, or dealer-carrier per-
mits 1ssued under the regulations in this
subpart may be withdrawn or cancelled
and further certificates or permits re-
fused, whenever, in the judgment of the
Chief of the Branch, the further use of
such certificates or permits might result
in the dissemination of the pmnk boli-
worm.

§ 301.52~-11 Authorization of alter-
nate treatment. When in the judgment
of the Chief of the Branch procedures
of heat treatment, processing, fumiga-
tion or other treatment more effective
than that provided in this subpart have
been developed, ispectors may allow use
of such admimstratively authorized pro-
cedures when the procedures are known
to be efiective under the conditions ap-
plied. When the method of treatment
provided i1n this subpart i1s found un-
satisfactory by the Chief of the Branch,
he 1s authorized to promuigate adminis-
trative instructions altering it or sub-
stituting other requirements.

§301.52-12 General certification,
marking, and labeling provisions. (a)
To obtain certificates or limited permits
under the regulations in this subpart
application shall be made either to the
local 1mspector or to the Plant Pest Con-~
trol Branch, Federal Building, San An-
tonio 6, Texas.2

(b) Certificates or limited permits re-
quired under the regulations in this sub-
part shall be securely attached to the
outside of each contamer of regulated
articles and in the case of .regulated
articles shipped without containers they
shall be securely attached to the articles

m bulk by freight, the certificates or
permits shall be securely attached to tho
waybills or other shipping papers which
accompany the shipment and in the case
of movement by road vehicle, such cer«
tificates or permits shall accompany tho
vehicle. When moved, each container of
regulated articles, or the regulated arti-
cle itself when shipped without a con-
tamner, shall also bear such marking and
labeling as may be necessary, in the
Judgment of the inspector, to identify
the matenal.

(¢) The United States Department of
Agriculture shall not be responsible for
any costs incident to inspection or treat-
ment, other than the services of inw
spectors.

§ 301.52-13 Shipments for scientiflc
purposes. Live pink bollworms may he
removed from any State, Territory, or
the District of Columbia into any other
State or Territory or the District of
Columbia, and other products or articles
subject to the requirements of the regu-
lations in this subpart may be moved, for
scientific purposes, on such conditions
and under such safeguards as may be
prescribed by the Chief of the Branch.
The contaner of such pink bollworms
or products or articles or if there is no
contaner, the item itself shall bear, so-
curely attached to the outside therecof,
an 1dentifying tag from the Plant Pest
Control Branch showing compliance
with such conditions.

APPENDIX

Application for certificates or lUmited
permits may be made to the fleld project
leader, addressing Pink Bollworm Cone
trol, Plant Pest Control Branch, P O.

-Box 2749, or Room 571 Federal Bullding

(Telephone CApitol 5-1692, Ext. 274),
San Antonio 6, Texas, or the nearest ine-
spector.

Inspectors may be reached by address-
ing Pink Bollworm Inspector, Plant Pest

themselves. However, in the case of Control Branch, at the following
‘regulated articles shipped by carlot or stations:
- ARIZONA
Address Town Telephions
P. 0. Box 2694, 232 Post Office Bldg. Tucson 4-1311,
AREANSAS
P, 0. Box 271, 700 S. Pine St. Hope.a.aa-. -«{ PRospeet 7-5335.
P. O. Box 596: 210 Securitles Bldg. Magnnlla. 045, Pect 7-6333
P. O. Box §04. Russellvillo. ...
P. 0. Box 1223 Toxarkana, 2-7822,
LoUISIANA
P. 0. Box 1731, USDA Bldg., 1517 Sixth St. Alexandria, 3-2574, Tixt. 2,
P. 0. Box 137, 623 Second St. Jennings. . ..... 77-W.
P, 0. Box 148, 3721 Harvard Lake Charles...
P. 0. Box 50, 307 Cale. Mansfleld
P. 0. Box 453, 204 Farmerville St., Apt. 12 Ruston
P. O. Box 3386, 501 Ockley St. Shroveport..ccacceeea.
NEw MEXICO
P. 0. Box 819, B~4, U. 8. Post Officc & Courthouse Las Cruces. JAckson ¢-2761.
OKLAHOMA
P, 0. Box 823, 223 Hall-Briscoe Bldg. Chlckasha 41,
P. 0. Box 1133, 513 Federal Bldg, Muskogeo. 7-8073.

32 See Appendix for Hst of field stations.
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TEXAS

Address Town Tk pheno
P. 0. Box 2277, 301 Federal Bldg. Abllcne 4-8321,
P. O. Box 482, Jim Wells County Courthouse. Allce. i
Pds% Box ,I§40, 307 E. Ave.D Alpine 227,
703 Biggs Ter. Arlingtoa. . ARZ-2100
P. 0. Box 1467, 2212 Avenue G. Bay City. 8417, o
P. 0. Box 1188, 313 Bee County Courthouse. Beeville 1550,
P. 0. Box 269, Room 21, Post Office Bldg. Big Spring. 3-2051,
P. 0. Box 931, Apt. 8, Reess Apartments Brenh a311.
P. O. Box 943, 350 Ringgold Road, Ft. Browh. cceeaecccceaenee. Brownsville. e eeee..| 2-2516
P. 0. Box 327, Room 34, Astin Bldg ryan
P. 0. Box 228, 208 Avenue D. NW. Childre: WE-7-3241,
P. 0. Box 1134, Room 4, First State Bank Bldg Columtu PE-2-2200,
209 Xatz Bldg. Carpus Christl........| TUlp 2-13%
P. 0. Box 552, Room 18, Buchel Bldg Cucro. 54022
P. 0. Box 2745 (TSCW Sta.), 1022 Alice St Denton....eecamcecenes| C-L30L
P. 0. Box 569, Room 203, Federal Bldg Eagla Pass, 1015
P. O. Box 1110, Rooms 11 and 13, Post Office Bldg. Edinburg. 31471,
11 U. 8. Courthouse El Paso 3-5411-201.
-P. 0. Box 252 Fabens Q,
P. 0.Box1988, 213 S. H St Harlingen 3-355%.
P. 0. Box 695, 206 Adickes Bldg Huntsvlllo. coeoearaac.] 1835
P. 0. Box 522, 219 Trawis Bldg. Jacksonville o eeaeon..] 6150
P. 0. Box 6, 105 Houston St KoulfMman. eeveeceeaeaa| 4715
P. 0. Box 116, 302 Nichols St Kenedy. 3.
P. 0. Box 1533, 1211 Houston St. Larcdo 3-4511.
P. 0. Box 1616, 203 Veterans Administration Bldg Lubbock. POrter 57391
P. 0. Box 1263, 16 S. 15th St. MeAllen -S43,
315 N. Tennessee St. MeRinney.. -] 2-21%3,
P. 0. Box 604, 708 E. Palestine AMexia 1207,
P. 0. Box 31, Post Office Bldg. Dtssion
P. 0. Box 553, 413 N. Jefferson Ave, Mt, Pleaszn 4-2870%
P. 0. Box 846, U. S. Post Office Bldg, Nacozdoche 44500,
P. 0. Box 192, Room 105-B, Federal Offlice Bldg. Paris. 3-3400
P. 0. Box'1166, 302 Post Oflice Bldg Peoos Rlckery 3725
P. O. Box 264, Cotton Insect Warehoust Port Laveea JAckson 4-2141.
P. 0. Box 705, Room 8, Weeks Bldg. -Roymondville MUrray 0-2334,
P. 0. Box 141, Courthouse. Rio Grande City......] 171-M1,
P. 0. Box 1107, Room 16, Nueces County Bldg. " Robstown K4,
P. 0. Box 1031, Room 205, Schiller Bldg. Rosenbry NOrthcld 2-3122,
P. 0. Box 650, 212 Post Office Bldg. 8an Angelo. —eea] G338,
644 South Main, Building No. 30. £an ANONI0. e ereeeae.| CA-G-1321=110.
P. 0. Box 7, Post Office Bldg. £an Benito 100,
P. 0. Box 48, Room 32, Guadalupd County Agricultural Bldg......| Sefullecemmmeeecenenea 2143,
P. 0. Box 655, Room 2, Taft Bldg Taft 205,
P. 0. Box 870, 210 Post Office Bldg Taylor EL-2-3512,
P, 0. Box 1700, 1912 Herring Natl. Bank Bldg. VeIM0Neeeeneeecnenenss | 2-75010
P. 0. Box 1576, 2300 Circle Rd Waoo 4-0082,
P. 0. Box 52, 220 Post Office Bldg. Waxnhachieo o ceceeea.| 2102,
P. 0. Box 361, Room 220, Henson Bldg. Weslaco, 3.

These amendments combme into a
single, continuous area the previous
hezvily and lightly infested pmnk boll-
worm regulated areas, and extend the
combmed area by the addition, thereto
of the Arkansas counties of Calhoun
Clark, Conway, Crawford, Dallas, Frank-
lin, Garland, Hot Springs, Johnson,
Iogan, Montgomery, Ouachita, Perry,
Pike, Polk, Pope, Scott, Sebastian,
Union, and Yell.

Another amendment more specifically
defines oil mill waste as included in the
quarantine and regulations. In addi-
tion, other amendments modify present
procedures for the movement either
within the regulated area or to points
outside thereof, of regulated articles,
particularly with reference to the move-
ment of okra.

Slight -modifications have also been
made 1 the requirements for the move-
ment from or within the regulated area
of cotton harvesting and ginning ma-
chinery.

No substantial changes have been
made 1n §302.52-10 or §301.52-11
heréof, but these sections are included
with the amended regulations in order
to have the document complete as now
issued.

The foregomng amendments should be
_made effective as soon as possible n
order to be of maximum benefit 1n pre-
venting the interstate spread of pmnk
bollworms. Good cause 1s found, there-
fore, for 1ssuing them effective less than
30 days after publication in the FEDERAL
REGISTER, as provided in section 4 of the
ﬁim;mstrative Procedure Act (56 U. S. C.

03

No. 134——=2

These amendments shall be effective
on and after July 12, 1955.

The quarantine and regulations is-
sued September 30, 1953, as amended
effective April 1, 1954, and June 22, 1954
(7 CFR, 1953 Supp. 301.52, 301.52-1 to
301.52-14, inclusive, 19 F. R. 1787, 3809),
and administrative instructions (P, P. C.
606 effective September 9, 1954, and
P P. C. 604, amended, effective Septem-
ber 15, 1954) contained in 7 CFR Supp.
301.52b and 301.52a, 19 F. R. 5675, 5965,
shall cease to be effective on the effective
date of the quarantine and regulations
set forth above. Such administrative
instructions relate to the movement of
fumigated or treated gin trash and cot-
tonseed and cottonseed products. Pro-
vision for the movement of such
commodities is made in the regulations,
and notice of rule making with respect
thereto was published in the Fepenan
REGISTER. 'Therefore under section 4 of
the Administrative Procedure Act (5
U. S. C. 1003) it is found upon good cause
that further notice and rule making
proceedings with respect to the termi-
nation of said instructions would be im-
practicable and unnecessary and good
cause is found for making the termina-
tion of such instructions effective less
than 30 days after publication hercof in
the FEDERAL REGISTER.

Done at Washington, D. C., this 6th
day of July 1955.

{SEAL] M. R. CLARKSON,
Acting Administrator,

Agricultural Research Service.

[F. R. Doc. 55-5593; Filed, July 11, 1855;
8:52 a. m.])
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ChapterVIl—Commodity Stabilization
Service (Farm Markeling Quotas
and Acreage Allotments), Depart-
ment of Agniculture

[1026 (Upland Cotton ’%55)-1, Amdt. 1]
Parr 722—CorTON

SUBPART—COTTON LIARKETING QUOTAS FOR
1855 UFLAND CROP

RATE OF FENALTY

Basis and purpose. Section 346 (a)
of the Agricultural Adjustment Act of
1938, as amended, provides that when-
ever farm marketing quotas are 1n effect
with respect to any crop of cotton, the
producer shall be subject to a penalty
on the farm marketing excess at a rate
per pound equal to 50 percent of the
parity price per pound for cotton as
of June 15 of the calendar year in whnen
such crop Is produced. When the Cotf-
ton Marketing Quota Regulations for
the 1955 Crop of Upland Cotfon were
approved by the Secretary of Agricul-
ture on June 3, 1955, the parity price
per pound for upland cotton as of June
15, 1955, was not available and the exact
rate of penalty could not be included mn
such regulations. Such parify price 1s
now available and the purpose of the
amendment contained herein 1s to estab-
lish and include in the regulations the
exach rate of penalty per pound of up-
land cotton for the 1955 crop of such
cotton.

Cotton 1s presently being harvested in
the southernmost areas of the United
States and it'is necessary that the
amendment set forth herein be made
effective at the earliest possible date n
order that the exact rate of penalty may
be made mown to producers who desire
to market cotton and to buyers who are
charged in the regulations with the duty
of collecting penalty on the cotton mar-
keted subject to the penalty and the Hen
for the penalty. Accordingly, it 1s
hereby determined and found that com-
pliance with the notice, procedure, and
effective date requirements of the Ad-
ministrative Procedure Act (5 U. S. C.
1003) is impractical and contrary to the
public interest and the amendment con-
tained herein shall be effective upon fil-
ing of this document with the Director,
Divislon of the Federal Regmister of the
National Archives.

Section 722.666 of the Cotton Market-
ing Quota Regulations for the 1955 Crop
of Upland Cotton (20 F. R. 3979) 1s
hereby changed to read as follows:

$722.666 Rate of penclty. The rate
of penalty for lint cotton is 50 percent
of the parity price for cotton as of June
15, 1955, as provided in section 346 (a)
of the act. 'The parity price for cotton
as of June 15, 1955, is hereby determmed
to be 35.34 cents per pound. The rate
of penalty for cotton .as calculated on
the basis of such parity price shall be
17.7 cents per pound of lint cotton.
(8ec. 375, 52 Stat. €6, as amended; 7 U.S. C.
1375. Interprets or applies secs. 301, 346; 52
Stat. 38, os amended; 7 U. S. C. 1301, 1346)

Done at Washinzton, D. C., this Tih
day of July 1955. Witness my hand
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and the seal of the Department of Agri-
culture,

[sEAL] TRUE D. MORSE,
Acting Secretary of Agriculture.

[F. R. Doc. 56-5596; Filed, July 11, 1955}
8:53 a. m.]

[1026 (ELS Cotton '55)~1, Amdt. 1]
PART 722—COTTON

SUBPART—COTTON MARKETING QUOTAS FOR
1955 ExTRA LoNG STAPLE CROP

RATE OF PENALTY /

Basis and purpose. Section 347 (¢) of
the Agricultural Adjustment Act of 1938,
as amended, provides that the applicable
penalty rate for extra long staple cotton
under section 346 of the act shall be the
higher of 50 per centum of the parity
price or 50 per centum of the support
price for extra long staple cotton as of
the date specified 1n section 346, which
date is June 15 of the calendar year in
which the crop is produced. When the
cotton marketing quota regulations for
the 1955 crop of extra'long staple cotton
were approved by the Secretary of Agri-
culture on June 3, 1955, the parity price
.per pound for extra long-staple cotton
as of June 15, 1955, was not available
.and the exact rate of penalty could not
be determined and included in such reg-
ulations. Such parity price and the sup-
port price are now available and the
purpose of the amendment contamned
herein is to establish and include in the
regulations the exact rate of the penalty
per pound for-the 1955 crop of extra long
staple cotton.

Cotton is presently being harvested in
the southernmost areas of the United
States and it 1s mecessary that the
amendment set forth herein be made
effective at the earliest possible date 1n
order that the exact rate of penalty may
be made known to producers who desire
to market cotton, and to buyers, who are
charged in the regulations with the duty
of collecting the penalty on cotfon
marketed subject to the penalty and the
lien for the penalty. Accordingly, it 1s
hereby determined and found that com-
pliance with the notice, procedure, and
effective date requirements of the Ad-
ministrative Procedure Act (6 U. S. C.
1003) is impractical and contrary to the
-public.anterest, and the amendment con-
tained heremn shall be effective upon
filing of this document with the Director,
Division of the Federal Register, The
National Archives.

Section 722.1266 of the Cotton Mar-
keting Quota Regulations for the 1955
Crop of Extra Long Staple Cotton, (20
¥ R. 3989) 1s hereby changed to read as
follows:

§ 722.1266 Rate of. penalty. The
rate of penalty for extra-long staple
cotton is the lmgher of 50 percent.of the
parity price for extra long staple cotfon
as of June 15, 1955, or 50 percent of the
support price for extra long staple cotton
of the 1955 crop as provided in section
347 (c) of the act. The parity price for
extra long staple cotton as of June 15,
1955, is '73.3 cents per pound, which is
higher than the support price of 55.20

RULES AND REGULATIONS

cents per. pound as of June-15, 1955, for
extra long staple cotton of the 1955 crop
as determined pursuant to the Agricul-
tural Act of 1949, as amended. The rate
of penalty for extra. long staple cotton,
as calculated pursuant to the foregoing
provisions, shall be.36.6 cents per pound
of extra long staple-lint- 9otton.

(Sec. 375, 52 Stat. 66, as-amended; 77U. S. C.
1375. Interpret or apply secs. 301, 346, 347;
iggf;at. 38, as amended; 7 U. S. C. 1301, 1346,/

Done at Washington, D. C., this Tth
day of July 1955. Witness-my hand and
zhe seal of the Department of.Agricul-

ure.

[seaL] TRUE D. MORSE,
Acting Secretary of Agriculture.

[F. R. Doc. 55-5597; Filed, July 11, 1955;
8:54 a. m.]

[Amdt. 4]
PART '728—WHEAT

SUBPART—WHEAT MARKETING QUOTAS FOR
1955 Crop

EXTENSION OF TIME LIMITS FOR FARMERS
NOT PROPERLY NOTIFIED

The amendment herein 1s 1ssued under
the Wheat .Marketing Quota provisions
of the Agricultural Adjustment Act of
1938, as amended, for the purpose of
providing for the sending of a notice of
the farm marketing quota and farm
marketing excess, and for extending the
period within which the farmer may ap-
ply for a downward adjustment in his
farm marketing excess and within which
he may avoid or postpone the penalty
by storage or delivery of the excess wheat
to the Secretary in any case where 2
proper notice had nof previously been
sent to the operator of the farm in time
to provide him sufficzent opportunity to
apply for a downward adjustment of his
farm marketing excess and fo store or
deliver his farm marketing excess to
avold or postpone the penalty under
existing regulations.

Since the only purpose of the amend-

-ment 1s to extend time limits for the

benefit of producers on farms for which
proper notices of rights under the pres-
ent. regulations had not previously been
sent, it 1s hereby found that compliance
with the notice, procedure, and 30-day
effective date provisions of section 4 of
the Administrative Procedure Act 1s un-
necessary. 'Therefore, the amendment
heremn shall become effective upon the
date of its publication 1n the FEDERAL
REGISTER.

A new §728.598 1s added to read as
follows:

§ 728.598 Farms for which oproper
notice of 1955 farm marketing quota and
farm marketing excess of wheat was not
wssued. Where, for any reason, proper
notice of the farm marketing quota and
farm marketing excess and of the pro-
ducer’s right to obtain a downward ad-
justment 1in the farm marketing excess
for his farm on account of actual pro-
duction, and of his right to store or de-
liver to the Secretary the farm market-
g excess of wheat established for the

farm ‘was not 1ssued to the producer in
sufficzent time to allow him 30 days prior
to the time in which he was required to
make application for a downward ad-
justment, or to store or deliver to the
Secretary the farm marketing excess, as
prescribed by §§ 728.560, 728.561, 728.662
and - 728.583, the producer shall boe go
notified by the county committee on
Form MQ-93—Wheat (1955) and the
producer may, within 30 days from the
date such notice is mailed to him apply
to the county committee for a downward
adjustment in the amount of the farm
marketing excess and may within 30
days from the date such notice is mailed
store or deliver to the Secretary the
farm marketing excess as provided in
§§ 728.561, 728.582 and 728.583. In tho
event application for downward adjust-
ment in the farm marketing excess is
made by the producer, a revised notice
on Form MQ-93—Wheat (1955) showing
the results of the determinations of the
county committee shall be mailed to tho
operator of the farm and also to the ap-
plicant if he is not such operator.

{Sec. 375, 62 Btat, 66, as amended; 7 U. 8. 0.
1375, Interprets or applies 556 Stnt. 203, ns
amended; 7 U. S. C. 1340)

Done at Washington, D, C., this Tth
day of July 1955.

[sEAL] ) TRuE D. MorRsE,
Acting Secretary of Agriculture,

[F. R. Doc. 55-5504; Filed, July 11, 1966;
8:63 a. m.]

Chapter Vill—Commodity Stabiliza«
tion Service (Sugar), Department of
Agriculture

Subchapter H—Determination of Wage Rates
[Sugar Determinatlon 863.8]

PART 863—SUGARCANE; FLORIDA

FAIR ‘AND REASONABLE WAGE RATES FOR
PERIOD JULY 1, 1955—JUNE 30, 1956

Pursuant to the provisions of section
301 (e) (1) of the Sugar Act of 1948, as
amended (herein referred to as “act"),
after investigation, and consideration of
the evidence obtained at the public hear-
g held in Clewiston, Florida on May 5,
‘1955, the following determination is
hereby 1ssued:

§863.8 Fawr and reasonable wage
rates for persons employed in the pro-
duction, cultivation, or harvesting of
sugarcane wn Florida during the period
July 1, 1955, through June 30, 1956—(2)
Requirements. A producer of sugarcano
m Flonida shall be deemed to have com-
plied with the wage provisions of the
act during ‘the period July 1, 1955,
through June 30, 1956, if all persons em-
ployed on the farm in production, culti-
vation -or harvesting work shall have
been paid in accordence with the
following:

(1) Wage rates. All such persons

.shall have been paid in full for all such

work and shall have been pald wages in
cash therefor at rates as agreed upon
between the producer and the wolker,
but after July 1, 1955, or the date of
publication of this section in the FEbERAL
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REGISTER, whichever 1s later, not less than
the following:
) For work performed on a tlime
baszs.
Cents
per hour
(@) Tractor drivers and operators of
mechanical harvesting or load-
ing equipment. acccccnmcaan 70.0
(b) All other worker 60.0

(ii) For work performed on a piece-
work basis. The pilecework rate for any
operation shall be as agreed upon be-
tween the producer and the worker:
Provided, That the hourly rate of earn~
mgs of each worker employed on piece-
work during each pay period (such pay
-period not to be in excess of two weeks)
shall average for the time involved not
less than the applicable hourly rate pre-
scribed in subdiwision (i) of this sub-
paragraph.

(2) Compensable working time. ¥or
work performed wunder subparagraph
(1) of this paragraph, compensable
working time includes all time which the
worker spends i the performance of
his duties except time taken out for
meals during the work day. Compensa-
ble working time commences at the
time the worker 1s required to start work
and ends upon completion of work i the
field. However, if the producer requres
the operator of mechanical equipment,
driver of anmimals, or any other class of
worker to report to a place other than
the field, such as an assembly pomnt,
tractor shed, efc., located on the farm,
time spent i transit to and from the
field 1s compensable working time. Any
time spent 1n performung work directly
related to the principal work performed
by the -worker, such as servicing equip-
ment, i1s compensable workig time.
Time of the worker while being trans-
ported from a central recruiting pomt
or labor camp to the farm 1s not com-
pensable working time.

(3) Equpment necessary to perform
work assignment. The producer shall
furmish without cost to the worker any
equupment requred in the performance
of any work assignment. However, a
charge may be made for equupment fur-
nished any worker for the cost of such
‘equupment in the event of its loss or de-
struction through mnegligence of the
worker. Equpment includes, but 1s not
limited to, hand and mechamcal tools
and. speclal wearing apparel, such as
boots and ramncoats, required to dis-
charge the work assignment.

(4) Perquisites. In addition to the
foregoing, the producer shall furmsh to
the worker, without charge, the per-
qusites customarily furmshed by him
such as a habitable house, garden plot,
medical attention, and similar items.

(b) Subierfuge. The producer shall
not reduce the wage rates to workers
below those determined in this section
through any subterfuge or device what-
soever.

(¢) Clawm for unpaid wages. Any per-
son who believes he has not been paid

~ m accordance with this determination
may {file a wage claim with the local
County Agricultural Stabilization and
Conservation Office agamst the pro-
ducer on whose farm the work was per-
formed. Such claim must be filed within
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two years from the date the work with
respect to which the claim is made was
performed. Detailed instructions and
wage claim forms are avallable at the
local county ASC office. Upon receipt
of a wage claim the county office shall
thereupon notify the producer against
whom the claim is made concerning the
representation made by the worker. The
county ASC committee shall arrange
for such investigation as it deems neces-
sary and the producer and worker shall
be rotified in writing of its recommenda-
tion for settlement of the claim. If
either party is not satisflied with the rec-
ommended settlement, an appeal may
be made to the State Agricultural Stabi-
lization and Conservation Oflice, Cheops
Building, Gainesville, Florida, which
shall likewise consider the facts and
notify the producer and worker in writ-
ing of its recommendation for settlement
of the claim. If the recommendation
of the State ASC Committee is not ac-
ceptable, either party may file an appeal
with the Director of the Sugar Division,
Commodity Stabilization Service, U. S.
Department of Agriculture, Washington
25, D. C. All such appeals shall be filed
within 15 days after receipt of the rec-
ommended settlement from the re-
spective committee, otherwise such
recommended settlements will be applied
in making payments under the act. If a
claim is appealed to the Director of the
Sugar Division, his decision shall be
bmnding on all parties insofar as pay-
ments under the act are concerned.

STATELIENT OF BASES AND CONSIDERATIONS

(a) General. The foregoing determi-
nation establishes the fair and reason-
able wage rates to be paid for work
performed by persons employed on the
farm in the production, cultivation, or
harvesting of sugarcane‘in Florida dur-
ing the period from July 1, 1955 through
June 30, 1956, as one of the conditions
with which producers must comply to be
eligible for payments under the act.

(b) Requirements of the act and
standards employed. Section 301 (c)
(1) of the act requires that il persons
employed on the farm in-the production,
cultivation, or harvesting of sugar beets
or sugarcane with respect to which an
application for payment is made shall
have been paid in full for all such work,
and shall have been paid wages therefor
at rates not less than those that may be
determined 'y the Secretary to be fair
and reasonable after investigation and
due notice and opportunity for public
hearing; and in making such determi-
nations the Secretary shall take into
consideration the standards therefor
formerly established by him under the
Agricultural Adjustment Act, as amend-
ed (. e., cost of lving, prices of sugar
and by-products, income from sugar
beets, and cost of production), and the
differences in conditions among various
producing areas.

(¢) 1955-56 wage determination.
This determination continues unchanged
the wage levels and other provisions of
the 1954-55 wage determination, except
that the provision for reduced wage
rates for workers between 14 and 16
years of age has been eliminated.
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A public hearing was held in Clewiston,
Florida on May 5, 1955 at which inter-
ested persons presented testimony with
respect to falr and reasonable wage
rates during the period July 1, 1955
through June 30, 1956. At this hearing

.representatives of producers noted that

current sugar prices were lower than last
year and that indicated returns to pro-
ducers from sugarcane were less; that
acreage restrictions have increased unit
costs of production; and that living
costs for wage earners have declined
during the past year. Because of these
factors, producers recommended that
wage rates not be increased but be con-
tinued at the same level as in the 1954-55
wage determinafion. A labor umion
spokesman, representing a umon which
negotiates a contract with one producer
for a portion of the field workers em-
ployed on the farm, recommended a
minimum wage of $1.25 per hour. This
recommendation was based primarily on
the need for workers to increase earmings
to a point more nearly in line with bud-
getary living requirements and because
of an indicated ability of the larger pro-
duttzers to pay the recommended wage
rate.

At the hearing and through investiza-
tions, information has been solicited as
to the employment in sugarcane of
workers between 14 and 16 years of age
and as to the perquisites customarily
furnished workers by the producers
without charge. Information available
indicates that the principal Florida
sugarcane producers have a mimmum
age requirement of 18 and none of the
producers witnesses reported the em-
ployment of workers between 14 and 16
years of age. The available information
on perquisites indicate that most workers
receive various non-cash benefits in ad-
dition to cash wages. Upon mmquury as
to the advisability of altering the per-
quisite provision or deleting it from the
wage determination, most producer rep-
resentatives recommended that the pro-
vision be continued without change.
The labor representative stated that the
furnishing of perquisites in lieu of cash
wages should eventually be elimmated
but a specific recommendation was not
made.

Consideration has been mven fo the
recommendations and supporting testi-
mony presented at the hearing and m
supplemental briefs, to the standards
customarily considered in wage defer-
minations, to Iinformation obtamed
through investizations, to the returnms,
costs and profits of producers m Flonda,
to current crop and price conditions,
and to other pertinent factors. An ex-
amination of these factors does not in-~
dicate a basis for chanming the wage
levels of the determination. As mn re-
cent years, the preponderance of un-
skilled field work is performed on 2
plecework or task basis by British West
Indian farm workers while the more
skilled work is usually performed by resi-
dent domestic workers. The average
hourly earnings for sugarcane cutters on
piecework have been between 20 and 40
cents per hour above the mmimum
hourly rates of the wage determunation.
The average hourly wages of time-rated
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workers generally have also exceeded the
determination rates.

The provision for reduced rates for
workers between 147and 16 years of age
has been eliminated on the grounds that
such provision 1s no longer necessary
in this.area since few, if any, workers
within this age bracket are employed
in sugarcane production. The elimina-
tion of the provision 1s expected to have
no effect on the wage level for sugarcane
work 1n the area.

No change 1s made'in the prerequisite
provision of this determination. How-
ever, the information obtained suggests
further exammation to determine m the
light of equity to both producers and
workers,.the adwvisability of continuing
such a provision in future wage deter-
minations for this area.

After consideration of all the factors,
the wage rates and other provisions of
this determination are deemed to be fair
and reasonable.

Accordingly, I hereby find and’ con-
clude that the foregoing wage determm-
nation will effectuate the wage provisions
of the Sugar Act of 1948, as amended.

(Sec. 403, 61 Stat. 932; 77 U. S. C. 1153. Inter-
prets or, applies Sec. 301, 61 Stat. 929; 7
U. S8, C. 1131)

Issued this 7th day of July 1955.

[sEAL] TRUE D. MORSE,
Acting Secretary of Agriculture.

{F. R, Doc. 55-56598; Filed, July 11, 1955;
8:54 a. m.]

Chapter IX—Agncultural Marketing
Service (Marketing Agreements and
Orders), Department of Agriculture

{Lemon Reg. 596, Amdt. 1]

PART 953—LEMONS GROWN IN CALIFORNIA
AND ARIZONA

LIMITATION OF SHIPMENTS

Findings. a. Pursuant to the market-
ing agreement, as amended, and Order
No. 53, as amended (7 CFR Part 953;
19 F R. 7175; 20 F R. 2913) regulating
the handling of lemons grown in the
State of Califormia or in the State of
Arizona, effective under the applicable
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U. S. C. 601 et seq.) and upon the basis
of the recommendation and information
submitted by the Lemon Admimstrative
Committee, established under the said
amended marketing agreement -and
order, and upon other available informa-
tion, it 1s hereby found that the limita-
tion of the quantity of such lemons
which may be handled, as heremnafter
provided, will tend to effectuate the de-
clared policy of the act.

b. It is hereby further found that it
is impracticable and contrary to the
public interest to give prelimmary notice
and engage 1n public rule making proce-
dure, and postpone the effective date of
this amendment until 30 days after pub-
lication thereof in the FEpERAL REGISTER
(60 Stat. 237 5 U. S. C. 1001 et seq.)
because the time interveming between
the date when mformation upon which
this amendment 1s based became avail-
able and the time when this amendment

RULES AND REGULATIONS

must become effective m order to effec~
tuate the declared policy of the Agri-
cultural Marketing Agreement Act of
1937, as amended, 1s insufficient, and this
amendment relieves restriction on the
handling of lemons grown in the State
of-Califorma or in the Stdate of Amzona.

Order as amended. The provisions in
paragraph (b (1) (i) of §953.703
(Lemon. Regulation 596; 20 F. R. 4711)
are hereby amended to read as follows:

(ii). District 2: 700 carloads.

(Sec. 5, 49 Stat. 753, as amended; 7 U. S. C,
608¢c)

Dated: July 7, 1955.

[seaLl ' S. R. SmrrtH,

Director Fruit and Vegetable
Dinision, Agriculiural Mar-
keting Service.

[F. R. Doc. 55-5590; Filed, July 11, 1955;
8:52 a. m.]

TITLE. 16—COMMERCIAL
PRACTICES

Chapter [—Federal Trade Commuission
[Docket 6260]

PaArRT 13—DIGEST OF CEASE AND DESIST
ORDERS

C. G, OPTICAL CO. AND BENJAMIN D. RITHOLZ

Subpart-—Advertising falsely or mis=-
leadingly: § 13.170 Qualities or properties
of product or service. Subpart—Secur-
wng agents or representatives falsely or
masleadingly: § 13.2140 Qualities or prop-
erties of product. In connection with
the offering for sale, sale, or distribution
of .eyeglasses, dissemmnating, etc., any
advertisements by means of the United
States mails, or 1n commerce, or by any
means to induce, etc., the purchase mn
commerce, of respondents’ eyeglasses
which advertisements represent, directly
or by mmplication, that the eyeglasses
sold By respondents, made pursuant to
the results of tests of the eyes using
respondents’ devices, will correct,.or are
capable of correcting, defects, 1n vision
of persons unless expressly fimited to
those persons approximately forty years
of age and older who do not have
astigmatism or diseases of the eye and
who require only simple magnifying or
reducing lenses; prohibited.

(Sec. 6, 38 Stat. 721; 15 U. S. C. 46. Interpret
or apply sec. 5, 38 Stat. 719, as amended; 16
U. S. C. 45) [Cease and desist order, C. G.
Optical Company et al., Chicago, Ill., Docket
6260, May 22, 1955].

-
In the Matter of C. G. Optical Company,
a Corporation, and Benjamin D.
Ritholz, Individually

This proceeding was heard by Earl J.
Kolb, hearmng examiner, upon the com-
plaint of the Commission which charged
respondents with the use of unfair and
deceptive acts and practices 1n com-
merce 1n violation of the provisions of
the Federal Trade Commussion Act, in
connection with the s@le and distribu-~
tion of eyeglasses through and by means
of a seli-testing device designated “Self-
Test Opto-meter” and upon a stipula-
tion for a consent order, which was
entered into by respondents with coun-

©

sel for the complaint, following the filing
of respondents’ answer.

By the terms of said stipulation for
consent order, which disposed of all the
1ssues in the proceeding and was duly
approved by the Director and Assistant
Director of the-Bureau of Litigation, ro-
spondents admitted all of the jurisdic-
tional allegations of the complaint and
agreed ‘that the record in the matter
might be taken as if the Commission had
made findings of jurisdictional facts in
accordance with such allegations, and it
was further provided thereby that the
answer theretofore filed by respondents
was to be withdrawn, and that the parties
expressly waived a hearing before the
hearing examiner or the Commission,
the filing of exceptions or oral argument
before the Commission, and all other

.procedure before the hearing examiner

and the Commission to which the rc-
spondents might be entitled under the
Federal Trade Commission Act or the
rules of practice of the Commission,

Respondents further agreed in sald
stipulation-that the order to ceass and
desist issued in accordance therewith
should have the same force and effect ag
if made after a full hearing, presentation
of evidence and findings and conclusions
thereon, and specifically walved all
right, power, and privilege to challenge
or contest the valldity of such order, and
it was further provided that said stipu-
Iation, together with the complaint,
should constitute the entire record in
the matter; that the complaint might bo
used 1n construing the terms of the order
1ssued pursuant to said stipulation; and
that sad order might be altered, modi-
fied, or set aside in the manner pre-
scribed by statute for the orders of the
Commission.

Thereafter said hearing examiner
made his initial deoision in which he set
forth the aforesald matters; his conclu-
sion, 1n view of his consideration of said

.stipulation and the order contained

therein, that the same provided for an
appropriate disposition of the proceed-
mg; s acceptance of same, which he
made a part of the record; and his juris-
dictional findings with respect to re-
spondents and their business, the Com-
mission’s jurisdiction of the subject
matter of the proceeding and of sald
respondents, and the interest of the pub-
lic in the proceeding; and in which he
1ssued his cease and desist order.

Thereafter said initial decision, in-
cluding sald order, as announced and
decreed by “Decision of the Commission
and Order to File Report of Compliance”,
dated May 20, 1955, became, on May 29,
1955, pursuant fo Rule XXIT of the Com-
mussion’s rules of practice, the decision
of the Commission.

Said order to cease and desist is ag
follows:

It 15 ordered, That respondents, C. G.
Optical Company, & corporation, and its
officers, and respondent Benjamin D.
Ritholz, individually, and respondents'
agents, representatives and employees,
directly or through any corporate or
other device in connection with tho
offering for sale, sale or distribution of
eyeglasses, do forthwith cease and desist
from:
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1. Disseminating, or causing to be dis-
semunated, any advertisement by means
of the United States malils, or by any
means in commerce, as ‘“commerce” 1s
defined in the Federal Trade Commis-
sion. Act, which advertisement repre-
sents, directly or by implication, that the
eyeglasses sold by respondents, made
pursuant to the results of tests of the
eyes using respondents’ devices, will cor-
rect, or are capable of correcting, de-
fects m vision of persons unless expressly
limited to those persons approximately
forty years of age and older who do not
have astigmatism or diseases of the eye
and who require only sumple magnifying
or reducmg lenses.

2. Disseminating, or causing to be dis-
seminafed, any advertisement by any
means, for the purpsse of mnducmng, or
which 1s likely to 1induce, directly or m-
directly, the purchase of their eyeglasses
in commerce, as “commerce” 1s defined
1n the Federal Trade Commussion Act,
which advertisement contains the repre-
sentation prohibited in paragraph 1
hereof. _

By said “Decision of the Commission”
ete., report of compliance was requred
as follows:

It s ordered, That the respondents
herem shall within sixty (60) days after
service upon them of this order, file with
the Commuission a report in writing set-
ting forth 1n detail the manner and form
in which they have complied with the
order to cease and desist.

Issued: May 20, 1955.
By the Commuission.

[sear] ROBERT MI. PARRISH,
Secretary.
[F. R. Doc. 55-5568; Filed, July 11, 1955;

8:48 a. m.]

[Docket 6285]

PART 13—DiIGEST OF CCASE AND DESIST
ORDERS

ADVANCE SPECTACLE CO., INC., AND
LIICKAEL Ii. EGEL

Subpart—Advertising falsely or mis-
leadingly: § 13.170 Qualities or properties
of product or service. Subpart-—Secur-
g agents or represeniatives falsely or
masleadingly: § 13.2140 Qualities or prop-
erties of product. In connection with
the offermg for sale, sale, or distribution
of eyeglasses, disseminating, etc., any
advertisement by means of the United
States mails, or 1n commerce, or by any
mezans to mduce, etc., the purchase in
commerce, of respondents’ eyeglasses,
which advertisements represent, directly
or by mmplieation, that the eyeglasses
sold by respondents, made pursuant to
the results of tests of the eyes using
respondents’ devices, will correct, or are
capable of correcting, defects 1n vision
of persons unless expressly limited to
those persons approzimately forty years
of age and older who do not have astig-
matism or diseases of the eye and who
require only simple magnifyimg lenses;
prohibited.

(Sec. 6, 38 Stat. 721; 15 U. S. C. 46. Interpret
or apply sec. 5, 38 Stat. 719, as amended; 15

FEDERAL REGISTER

U. 8. C. 45) [Ccoce ond dezist order, Ad-
vance Spcetacle Company, Ine., ct 2l,, Chi-
cago, NIl., Docket G283, May 22, 1955}

In the Liatter of Advance Spectacle Com-
pany, Inc., a Corporalion, end Llichacl
M. Egel, Indinidually and as an Oficer
of Advance Spcectacle Company, Inc.

This proceeding was heard by Earl J.
Xolb, hearing examiner, upon the com-
plaint of the Commission which charged
respondents with the uce of unfair and
deceptive acts and practices in commerce
1 violation of the provisions of thae
Federal Trade Commission Act, in con-
nection with the sale and distribution of
eyeglasses through and by means of a
self-testing device designated “14 Lens
Sample Card”, and upon a stipulation for
a consent order, which was entercd into
by respondents with counsel for the
complaint, following the filing of re-
spondents’ answer.

By the terms of caid stipulation for
consent order, which dispoced of all the
issues 1 the proceeding and was duly
approved by the Director and Acsistant
Director of the Bureau of Liti~ation, re-
spondents admitted all of the juricdic-
tional allegations of the comwlaint and
agreed that the record in the matter
mght be taken as if the Commission had
made findings of juricdictional facts in
accordance with such allezations, and
it was further provided thereby that the
answer theretofore filed by recpondents
was to be withdrawn, and that the par-
ties expressly waived o hearinm before
the hearinz examiner or the Commis-
sion, the filing of exceptions or orcl
argument before the Commission, and
all other procedure before the hearing
examiner and the Commission to which
the respondents might be entitled under
the Federal Trade Commission Act or
the rules of practice of the Commicsion.

Respondents further asrced in caid
stipulation that the order to ceace and
desist issued in accordance therewith
should have the same force and effcct
as if made after a full hearing, precon-
tation of evidence and findin<s and con-
clusions thereon, and specificclly waived
all nght, power, and privilese to chal-
lenge or contest the validity of such or-
der, and it was further provided that
said stipulation, together with the com-~
plamnt, should constitute the cntire rec-
ord mn the matter; that the complamnt
might be used in construing the terms of
the order issued pursuant to sald stipu-
lation; and that said order mi~ht ke al-
tered, modified, or set aside in the man-
ner preceribed by statute for the orders
of the Commssion.

Thereafter said hearing examiner
made his mitial decision in which he set
forth the aforesaid matters; his conclu-
s10n, in view of his consideration of said
stipulation and the order contained
therein, that the same provided for an
appropriate disposition of the procced-
mg; his acceptance of same, which he
made a part of the record; and his juris-
dictional findings with respect to re-
spondents and their business, the
Commission’s jurisdiction of the subject
matter of the proceeding and of said re-
spondents, and the interest of the public
m the proceeding; and in which he is-
sued his cease and decist order.
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Thereaftcr caid initial dectsion, -
cluding said order, as announczd and
decreed by “Decision of the Commussion
and Order to File Report of Compli-
ance” dated MMay 20, 1955, became, on
May 22, 1855, pursuant to Rule XXXIT of
the Commission's rules of praectice, the
decision of the Commission.

Sald order fo ceate and demst 15 as
follows:

It s ordered, 'That respondents Ad-
vance Spectacle Company, Inc., a cor-
poration, and its officers, and respondent
IMichael M. Erel, individually, and re-
spondents’ anents, reprezentatives and
employecs, directly or throuch any cor-
porat? or other deviee in connzction with
the offerimr for sale, sale or distribution
of eyerlasses, do forthwith ceasz and
decist from:

1. Dicseminating, or causinz to k2
dicsemmated, any advertiszment by
means of the United States mails, or by
any means in commerce, as “commsares™
is defined in the Fedzral Tradz Commuis-
sion Act, which advertissment repre-
sents, directly or by implication, that
the eyeslazses cold by respondents, mada
pursuant to the resulis of tests of the
eyes using respondents’ deviess, will
correct, or are capable of correcting, da-
feets in vision of parsons unless expressiy
limited to thoze parsons approzimately
forty years of age and older who do
not have asticmatism or dissaszs of the-
eye and who require only sumple mag-
nifying lencas,

2. Diczeminating, or caunng to be dis-
ceminated, any advertisement by any
mecns, for the purpsse of inducwmnz, or
which is likely to induce, direcetly or in-
airectly, the purchase of thewr eye~iaczes
in commerce, 23 “commerca” 15 dzfined
in the Federal Trade Commuszion Act,
which advertizement eonfains the repre~
sentation prohibited m parasraph 1
hereof.

By caid “Dzeision of the Commisnion”
ete., report of compliance vas required
as follows:

It 15 crdcred, That the respondents
herein shall within sinty (60» days after
cervice upon them of thus ordsr, file with
the Commiszsion a report in writing
cettiny forth in defail the manner and
form in which they have complied with
the order to ccase and desist.

Icsued: May 20, 1935,
Ey the Commi-sion.

[seaLl Rooent M. PARRISE,
Secretary.
[P. R. Dgc. 55-85362; Filed, July 11, 1035,
8:48 2. m.]
{Docket 5227]
PsrT 13—DicEST OF CEASE AND D=sIsT
OrnrEe=s

JOSEFH TRINER COZP.

Subpart—Adveriising falsely or mis-
leadingly: § 13.170 Qualities or proper-
ties of preduct or service. Order
modifying in certain particulars, among
other thungs, prior cease and desist or-
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der, 1ssued June 27, 1945, 40 ¥ T. C. 668,
10 F R. 8538, as in said “Order Reopen-~
g Proceeding and Granting i Part and
Denying in Part Petition for Modifica-
tion of Findings as to the Facts and of
Order to Cease and Desist” below set
forth, so as to require respondent, its
officers, efc., 1n connection with the offer
for sale, ete., of respondent corporation’s
medicinal preparation variously desig-
nated as “Triner’s Bitter Wine” etc., or
any other preparation of substantially
smmilar composition or possessing sub-
stantially similar properties, whether
sold under the same names or any other
name, to cease and desist, as thus modi-
fied, from dissemunating, ete., any ad-
vertisements by means of the United
States mails, or 1n commerce, or by any
means to mduce, ete., the purchase in
commerce, of said preparation, which
advertisements represent, directly or by
implication: (a) That said preparation
is a cure or remedy for stomach dis-
orders, faulty digestion, headache, ner-
vousness, fatigue, or mmsomma, or that it
has any therapeutic value i the treat-
ment of such conditions in excess of
providing temporary relief from head-
aches when due to constipation; (b) that
said preparation cleanses the stomach
or intestines or keeps the intestines
clean; (¢) that the use of said prepara-
tion will raise the general vitality of the
body, increase the resistance of the
body to germs, or prevent or aid in the
prevention of colds.

(Sec. 6, 38 Stat. 721; 15 U. 8. C. 46. Inter-
prets or applies sec. 5, 38 Stat. 719, as
amended; 156 U. S. C. 45) [Order modifying
cease and desist order, Joseph Triner Cor-
poration, Chicago, Ill, Docket 5227, May 26,
1955]

This matter coming on to be heard
upon petition of respondent Joseph
Triner Corporation, filed February 25,
1955, to reopen the proceeding and to
modify the findings as to the facts and
order to cease and desist, and upon an-
swer thereto filed by the Legal Adviser
on Deceptive Practices, Bureau of Liti-
gation, opposing in part, and interposing
no objection 1 part thereto; and

The Commussion having duly consid-
ered the matter and having concluded
that respondent’s petition for modifica-
tion should be granted 1n part and denied
i part, as heremafter indicated, and
that the proceeding accordingly should
be reopened for that purpose:

It 1s ordered, That saird petition to re-
open be, and it hereby 1s, granted,

It 15 further ordered, That paragraphs
four and five of the findings as to the
facts herein be modified by deleting
from each of said paragraphs the phrase
“poor appetite”, that paragraph six
saxd findings be deleted, and that para-
graph seven thereof be renumbered as
paragraph six.

It 1s further ordered, That the order
to cease and desist herein be modified by
deleting from paragraph 1 (a) thereof
the phrase “poor appetite” by deleting
paragraph 2 n its entirety, and by re-
numbering paragraph 3 as paragraph 2
and deleting from said paragraph the
concluding clause “or which fails to
comply with the requirements set forth
1n paragraph 2 hereof.”
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It 1s further ordered, That in all other
respects respondent’s petition for modi-
fication be, and it hereby 1s, demed.

Issued: May 26, 1955,
By the Commuission.

[SEAL] ROBERT M. PARRISH,
Secretary.
[F. R. Doc. 55-5570; Filed, July 11, 1955;

8:49 a. m.]

TITLE 19—CUSTOMS DUTIES

Chapter —Bureau of Customs,
Depariment of the Treasury

[T. D. 53835]
PART 21 —CARTAGE AND LIGHTERAGE

IDENTIFICATION CARDS AND FINGERPRINTING
OF CUSTOMS CARTMEN AND LIGHTERMEN

As the result of an employee’s sugges-
tion, the Bureau has considered the ques-
tion whether a duplicate copy of an
1dentification card of a licensed cartman
or lighterman or employee thereof, cus~
toms Form 3873, 15 needed as a customs
record. Consideration has also been
given to the question whether the fin-
gerprinting of a licensed bonded cart-
man or lighterman or his employees
serves a good purpose at all ports.

It has been decided that the questions
whether duplicate identification cards
and fingerprinting of customs bonded
cartmen or lightermen are required at
any port are matters which may properly
be determined on a local basis and that
the Customs Regulations should be
amended to so provide. Accordingly,
§21.2 of the Customs Regulations 1s
amended as follows:

1. The fourth sentence 1s amended by
deleting “two photographs” and substi-
tuting therefor “a photograph (or two
if required for purposes of local admm-
istration) ”

2. The fifth sentence 1s amended to
read: “If requred for purposes of local
admmistration, the fingerprints of such
person shall be taken on customs Form
3872 and at the time of the filing of the
application.”

3. The seventh sentence is amended
to read: £If required for purposes of local
admmastration, the identification card
shall be prepared in duplicate.”

4. The minth sentence 1s amended by
mserting “ when required,” after the
word “duplicate”

(Secs. 565, 624, 46 Stat. 747, 759; 19 U. S. C.
1565, 1624)

[sEaL] Rarer KELLY,
Commassioner of Customs.
Approved: July 5, 1955.

-H. CHAPMAN ROSE,

Acting Secretary of the Treasury.

[F. R. Doc., 55-5572; Filed, July 11, 1955;
8:49 a, m.]

[T. D. 53836]
PART 54—CERTAIN IMPORTATIONS
TEMPORARILY FREE OF DUTY

FREE ENTRY® GOVERNMENT PERSONNEL
AND EVACUEES

Section 1 of the act of June 30, 1955,
entitled “An Act relating, to the free

importation of personal and household
effects brought into the United States
under Government orders, and for other
purposes” superseding Public Law 633
of 1942 (T. D. 50678 and T. D. 53304),
1s published for your information and
guidance.

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That (a)
the Act of June 27, 1942, entitled “An Act
to exempt from duty personal and household
effects brought into the United States under
Government orders” as amended (U. 8. C,,
title 50 App., secs. 801 and 802), is hereby
amendd to read as follows: “That under
regulations to be prescribed by tho Seore-
tary of the Treasury, after consultation with
such agencles as he shall consider to be
substantially interested, the personal and
household effects (with such limitation on
the importation of alcohollio beverages and
tobacco products as the Secretary may pre-
scribe) of any person in the sorvice of tho
United States who returns to the Unitoed
States upon the termination of assignmoent
to extended duty (as defined in the aboves
authorized regulations) at o post or station
outside the customs territory of the Unitod
States, or of returning mombers of his fame
i1y who have resided with him &t stch post
or station, or of any person evacuated to the
United States under Government orders or
instructions, may be brought into customs
territory of the United States without tho
payment of any duty or tax imposed upon,
or by reason of, importation."

(b) The amendment made by subsootion
(a) shall be effective with respect to artiolos
entered for consumption, or withdrawn from
warehouse for consumption, on or after July
1, 1955, and before July 1, 1958,

Since section 1 of the act of June 30,
1955, supersedes Public Law 633, 77th
Congress, as amended, and consultation
having been had between representatives
of the Treasury Department and sube
stantially interested agencles, the Cus-
toms Regulations are hereby amended
as follows:

1. The caption of Part 54, Certain Tm«-
portations Free of Duty During the War,
1s amended fo read as set forth above,

2. Section 54.2 is amended to read as
follows:

§54.2 Free eniry of versonal and
household effects of certain classes of
persons. in the service of the Unifed
States, or of their families, and of
evacuees. (a) Under section 1 of the act
of June 30, 1955, free entry may be ac-
corded to the personal and household
effects (with the limitation on alcoholic
beverages and tobacco products pre-
scribed by paragraph (¢) of this section)
of any person in the service of the United
States who returns to the United States
upon the termination of assignment to
extended duty at a post or station out-
side the customs territory of the United
States, or of returning members of his
family who have resided with him at such
post or station, or of any person evacti-
ated to the United States under Govern-
ment orders or instructions, provided
such effects are entered or withdrawn
from warehouse, for consumption beforo
July 1, 1958,

(b) The privilege does not apply to
articles imported for sale, or for the sic
count of any person not specified in the
act, but the term “personal effects” as
used in the statute is not confined to
that class of articles described in parae
graph 1798 (b) (1), Tariff Act of 1930,
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as amended (19 U. S. C. 1201, par. 1798
(b) (1)) nor 1s any penod of use, such
as 1s prescribed by paragraph 1632,
Tariff Act of 1930 (19 U. S. C. 1201, par.
1632) applicable to household effects
entered under this act.

(c) Not more than one wine gallon of
alcoholic beverages and not more than
one hundred cigars may be imported by
any person under the act, except that no
aleoholic beverages or cigars shall be ac-
corded free entry under the act imn
addition to either of such products con-
currently imported by the person mn
connection with his return to the United
States and accorded free entry under the
provisions of paragraph 1798 (¢) (2) (A)
or (B) Tariff Act of 1930, as amended
(19 U. S. C. 1201, par. 1798 (¢) (2) (A)
or (B)

(d) Collectors of customs shall be
satisfied 1n all cases that the effects 1m-
ported free of duty under the act are the
personal and household effects of the
importer, perticularly in those cases
where the quantity of effects imported
may appear to be an unreasonable quan~-
tity for personal or household use.

(e) Except as it may otherwise be
deemed proper in accordance with the
provisions of paragraph (f) or (g) of
this section, no person, or membher of
his family, shall be ailowed free entry
of personal or household effects under
the act where the person returns to the
United States pursuant to Government
orders or instructions which authorized
him mitially to proceed to a foreign post
or station and return to the United
States upon termination of temporary
duty.

(f) The reqgmirement of the act that
the person “returns to the United States
upon the termination of assignment to
extended duty’’ shall be considered met
upon the necessary prcof bemng sub-
mitted that any one of the followanz
cases 1s applicable:

(1) The person is returning from duty
ouiside the customs territory of the
United States of at least 140 days dura-
tion.

(2) The person 1s returning after the
termination of an assignment to perma-
nent duty at a post or station outside
customs territory of the United States,
regardless of the duration of the duty.

(3) The person returns to the United
States under Government orders at any
time after Jeaving the United States
for extended duty of not less than 140
days outside the customs territory of the
United States.

(4) The person, although not return-
ing to the United States, 1s ordered by
the Government agency mvolved from
duty at a post or station outside the cus-
toms territory of the United States to
duty at another post or station outside
the customs. territory of the United
States mecessitating the return to the
United States of his personal and house-
hold effects.

(g) In any case where the limitation
on the quantity of alcoholic beverages
and tobacco products which may be ex-
empted from dufy and tax under para-
graph (¢) of this section, or the failure
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of the person to meet the requircment
that he be returning from ‘extended
duty” as explained in paragraph (0
of this section, will cause undue hardship
to the person throush no fault of his
own, but rather because of the nature
of his assignment or other hardship cir-
cumstances, the Commissioner of Cus-
toms, upon receipt of a request from the
Government agency involved, may waive
the limitation or the requircment, as the
case may be, if he deems such waiver
warranted by the facts.

(h) Al articles for which free entry
15 claimed under the act shall be entered
or withdrawn in occordance with the
requirements prescribed by the Tariff
Act of 1930. Collectors of customs shall
accord free entry under the act upon
the production of satisfactory proof that
the articles are entitled to the benefits
thereof. Customs Form 6051 may b2
used as a declaration and entry for arti-
cles granted exemption from duty and
tax under the act when entry is made in
the name of the person who is entitled
to the benefits of the statutz. Such
declaration and entry shall be verified
by the customs officer by an incpesetion
of the owner's travel orders, unless other
evidence is furnished which satisfies the
collector that the effects were brought
into the United States in connection with
the person’s return to the United States
upon the termination of assicoment to
extended duty, as explained in paragraph
(£) of this section, or in connection with
the return of members of his fomily who
have resided with him at such post or
station, or in connection with the evacu-
ation of a person to the United States
under Government orders or instruc-
tions. If the collector accepts an in-
spection of the owner's travel orders as
evidence that the efiects were brought
mto the United Statzs within the re-
quirements of the act, the owner's travel
orders shall be identified on the entry,
which shall be handled like a free
bazgage declaration. 'The date of the
person’s last departure from the United
States shall be indicated on the declara-
tion and entry. The inward foreizn
manifest covering o shipment entered on
customs Form 6061 rhall be liquidated
by noting thereon “Fice on C. F. 6061,
C. R. 54.2.”

(i) No invoice shall be required for
articles accorded free entry under the
act (secs. 1, 2, 56 Stat. 461, as amended,
50U. S. C. App. 801, 802) (cccs, 481, 484,
498, 46 stat. 719, 722, as amended, 723;
19 U. S. C. 1481, 1484, 1493)

3. Treaswry decisions 50678, 50869,
53304, shall be noted as marginal refer-
ence to §54.2.

4. Treasury decision 53578 shall ba
noted as marginal reference to § 54.2 (h)
(Sec. €24, 46 Stat. 769; 10 U. S. C. 1624)

[sEAL] Ravrr KeLLyY,

Commussioner of Customs.

Approved: July 6, 1955.

H. CrAPLAN ROSE,
Acting Secretary of the Treasury.

[F. R. Doe. 55-5573; Flled, July 11, 19535;
8:49 a. m.]
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TITLE 22—FOREIGN RELATIONS

Chapter I—Depariment of State
[Dept. Regz. 103261)

PAnT 44-—Visas: DOCUMENTATICN OF Inf-
2u6nAnTS URDER THE RETUGEE RELIER
Acr or 1933

CLASSES OF APPLICANTS; ASSURANCE OF EM-
PLOYMMENT, HOUSING, AND AGAINST EE-
COZIIIG A PUELIC CHARGE

Port 44, Chapter I, Title 22 of th»
Code of Federal Regulatiens, is hereby
amended in the following respeets:

1. Parazraph (c) Escapees mn NATO
and othcr countrics of § 44.2 Classes of
apnlicants under the Refugee Relief Act
of 1953, is amended to read as follows:

(c) Escapees in NATO and other
countries. This class shall econsist of
refursees who (1) bacause of persceution
or fear of persecution on account of race,
relizion or political opinion, flad from the
Union of Soviet Sccialist Republics or
other Communist, Commumst-domi-
nated, or Communist-cccupited arez of
Europz including those parts of Ger-
many under milifary cccupation by the
Union of Soviet Socialist Republies, (2)
cannot return thereto because of fear
of percecution on account of race, reli-
glon or political epinion, (3) at the time
of appHeation for a wvisa are remding
within the Eurcpzan continental limiis
of the membker nations of the North
Atlantic Treaty Organization, or
Turkey, Sweden, Iran, or 1n Zonz “A”
of the Free Territory of Trizste, and (4)
are not naticnals of the area in which
they reside. The NWATO countries withun
Eurgpcan continenfal limits include
Belgium, Denmark, The Federal Repub-
lic of Germany, France, Greece, Ifzlr,
Luxembourg, the Netherlanas, Norway,
Portusal and islands under the junsdic-
tion of any such couniry if immediatsly
adjacent thercto. An immizrant viza
issued to an alien withm the class dz-
seribed in this paragraph shall be 1ssued
only in one of the NNATO countries snzci-
fied, or in Turkey, Sweden, Iran, or ;n
Zone “A” of the Free Territory of Tri-
este, and shall hzar the notation “P I.
203-4 (a) (3)” in the space provided for
nonquota classification.

2. Section 44.3 Assurance of employ-
ment, kousing, and eqamst becoming
nublic charge is amended as follows:

a, Parasraph (¢c) (1) and (3) 15
amended to read as follows:

(c) Assurance of employment. (1)
The assurance that an alien will be suit-
ably employed without displacing some
other person from his employment shall
provide such information as may be re-
quired to satisfy the Admmistrater, the
consuler officer, and the immsration
officer that (i) suitable activities for
salary, wares, or other economic camn
are to be made available to the alien by
the individual citizen or cifizens furmsh~
ing the assurance, (ii) the wazes or com-~
pensation offered are not less than the
prevailing rate for like activity m the
community where the employmeant will
be performed, (iii) the employment 1is
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of a permanent or indefinite nature and
will be available at the time of arnival of
the alien 1n the United States, and (iv)
no person will be displaced from his
employment by reason of the activities
to be performed by such alien. Except
as provide in paragraph (g) of this sec-
tion, the assurance of employment shall
show the specific address 1n the United
States at which the employment 1s avail-
able, the type of employment, and the
terms and conditions thereof, including
the rate or range of compensation to be
paid.
- [ ] * ] L]

(3) Exceptasisprovided in paragraph
(g) of this section, every sponsor who
gives an assurance of employment for an
alien shall, prior to the submission of
the assurance, request through the local
office of the State Employment Service
serving the area of proposed employment
a signed statement from the United
States Employment Service consisting of
a finding and recommendation with re-
gard to the authenticity and bona fides
of the employment assurance: Promded,
That this requurement shall not apply in
the case of an alien who 1s coming to the
United States for employment consisting
of the pursuit of a full course of study,
as provided in subparagraph (2) of this
paragraph. Such statement shall ac-
company the assurance of employment
and shall be submitted in duplicate., In
making its finding with regard to the
authenticity and bona fides of an assur-
ance of employment, the Employment
Service will consider such factors as (1)
the existence of a valid offer of employ-
ment, (ii) the status of the assurer as a
bona fide employer, (iii) the non-dis-
placement of American workers, (Qv)
whether the employment will be tempo-
rary or seasonal in duration, and (v)
whether the terms and conditions of the
employment are substantially less favor-
able to the alien than to other workers
sumilarly employed in the area of pro-
spective employment. As a possible basis
for granting a priority in the considera-
tion of the alien’s visa application, the
local office of the State Employment
Service may include in its finding a state-
ment concerning the urgent need for the
alien’s services or skills in.the United
States, if it finds that the alien will be
employed in a capacity calling for such
services or skills. A sponsor giving an
assurance of employment shall establish
any claim to priority consideration under
section 12 (1) of the act with the local
office of the State Employment Service.

b. Paragraph (g) 1s amended to read
as follows:

(g) Procedure in case of alien whose
sponsor desires endorsement of recog-
mwzed orgamzation. (1) A United States
citizen who desires to sponsor a known
or unknown alien and have his assurance
of employment, housing, and against be-
coming a public charge underwritten by
a recognized orgamzation shall use Form
DSR~8 1n accordance with the mstruc-
tions printed thereon.

(2) Any orgamzation which desires to
be recognized by the Administrator as
an orgamzation entitled to underwrite
and endorse an assurance of employ-
ment, housing, and aganst becoming a

-
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public charge given by individual spon-
sors shall execute and submit m dupli-
cate to the Admimstrator Form DSR~7,
“Application for recognition of orgamza-
tion” Any such undertaking shall con-
stitute an agreement on the part of the
orgamzation, subject to such limitations
as may -be expressly set forth in the ap-
plication for recognition, to assume the
obligations of the i1ndividual citizen or
citizens giving an assurance of employ-
ment, housing, and against becoming- a
public charge, 1 the event such citizen
or citizens fail to meet his or their obliga-
tions under the act.

(3) With respect to the submission of
Form DSR-8, one of the following alter-
native procedures shall be required in
connection with the assurance of em-
ployment:

(i) The submission of a statement of
a finding and recommendation from the
local office of the United States (or the
State) Employment Service serving the
area of proposed employment concern-
ing the authenticity and bonas, fides of the
assurance of employment. An uncerti-
fied copy of the clearance order (Form
ES 560) shall be attached to the Form
DSR-8; or

(ii) A recognized orgamzation may
accept the responsibility for recom-
mending to the Admimstrator that an
assurance of specific employment 1s au-
thentic and bona fide. The acceptance
of this responsibility, by the recogmzed
orgamzation shall be signified by an
endorsement, stamved 1in the margin of
Dbage 3 of Form DSR-8, reading “Agency
Endorsed Job Assurance” and by the
signature mn the space provided in sec-
tion 3 of Form DSR-8 of an authorized
representative of such organization’s
national headquarters. The executed
Form DSR-8 shall contain the following
data: (@) Type of employment; (b) de-
sirable special skills or other qualifica-
tions required, including a description
of the experience, physical condition,
education, and other basic factors nec-
essary or required by the employer; (¢)
specific address of employment; (d)
terms of employment, including the
hours of work, and the rate of pay (either
hourly, weekly, or monthly) room and
board, tips or other remuneration which
might be considered a part of the total
compensation to be paid, (e) a state-
ment to the effect that the wages offered
are prevailing wages i the area of
employment; (f) a statement as to
whether the employment offered 1s to be
permanent, definite, or temporary:
and (g) a brief summary of the duties
involved in the prospective employment;
or

(iii) A recogmized orgamization may
accept the responsibility for recommend-
ing to the Admmuistrator that an assur-
ance of employment in a specified cate-
gory and m g particular locality 1s au-
thentic and bona fide. The acceptance
of this responsibility by the recognmzed
orgamzation shall be signified by an en-
dorsement, stamped in the margin of
page 3 of Form DSR-8, reading “Agency
Endorsed Job Assurance” and by the
signature 1 the space provided i1n sec-
tion 3 of Form DSR-8 of an authorized
representative of such organmzation’s
national headquarters. The executed

Form DSR-8 shall contain the following
data. (a) Specific employment category
i a particular locality (city or county),
(b) desirable skills or other qualifications
requred, including a description of the
experience, physical condition, educa-
tion, and other basic factors necessary
or required by employers in the particu~
lar job category* (¢) address of place of
employment, to be indicated by the words
“care of the sponsor”; (d) name and
address of employer, to be indicated by
the words “care of the sponsor”; (e)
terms of employment, including the
hours of work, and the rate of pay
(hourly, weekly, or monthly), room and
board, tips, or other remuneration which
might be considered a part of the total
compensation which is being paid to em-
ployees engaged in the specified employ-
ment category and which will be paid to
the alien after his arrival in the United
States; (/) a statement to the effect that
the wages to be paid are prevailing wages
in the area of employment; (¢) a state-
ment as to whether the employment of-
fered is to be permanent, indefinite, or
temporary* and (i) a brief summary of
the duties involved in the prospective em=
ployment. If the procedure outlined in
this subdivision is used, it shall be the
obligation of the recognized organiza-
tion to notify the Administrator, as soon
as possible after the alien arrives at his
destination in the United States, con-
cerning the specific address of employ-
ment, and the name and address of the
alien’s actual employer.

(Sec. 4, 63 Stat. 111; 5 U. 8. C. 1610)

‘The regulations contained in this or-
der shall become effective upon publica=
tion in the FepeEran REcrster. The
provisions of section 4 of the Adminis-
trative Procedure Act (60 Stat. 238; 6
U. S. C. 1003) relative to notice of pro-
posed rule making and delayed effective
date are inapplicable to this order be-
cause the regulations contained therein
involve foreign affairs functions of the
United States.

" Dated: July 6, 1955.

Scort McLeob,
Admimstrator:

Bureau of Security

and Consular Affairs.

[F. R. Doc. 65-5665; Filed, July 11, 1056}
8:45 a. m.]

TITLE 31—MONEY AND
FINANCE: TREASURY

Chapter Hl—Fiscal Service, Depart«
ment of the Treasury

Subchapter A—Bureau of Accounts

PaRT 211—DELIVERY OF CHECKS AND WAR~
RANTS TO ADDRESSES OUTSIDE THE
UNITED STATES, ITS TERRITORIES AND
POSSESSIONS

REPORTS OF CHECKS OR WARRANITS
WITHHELD

Part 211, Subchapter A, Chapter II,
Title 31 of the Code of Federal Regula«
tions of the United States of America
(appearing also as Treasury Department
Circular No. 655, dated March 19, 1941,
as amended) is hereby amended by re-
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vising paragraph (d) of §211.4 to read
as follows:

(@) Checks withheld from delivery
pursuant to the provisions of this part
are to be deposited i the general ac-
count of the Treasurer of the United
States for credit to the deposit fund of
the Secretary of the Treasury, 20X6048,
Proceeds of Withheld Foreign Checks,
The deposit- will be made on Standard
Form Certificate of Deposit No. 201, pre-
pared 1 accordance with applicable
Treasury mnstructions.

(Sec. 5, 54 Stat. 1087; 31 U. S. C. 127)

[sEavL] ‘W. RanpoLPE BURGESS,
Acting Secretary of the Treasury.

JoLx 6, 1955.

[F. R. Doc. 55-5575; Filed, July 11, 1955;
8:49 a. m.]

TITLE 43—PUBLIC LANDS:
INTERIOR

Chapter —Bureau of Land Manage-
ment, Department of the Interior

Appendix C—Public Land Orders
[Public Land Order 1183]
[Misc. 435461]
COLORADO

REVOKING EXECUTIVE ORDER OF JUNE 24,
1914, CREATING POWER SITE RLSERVE
NO. 443

By virtue of the authority vested mm
the President by section 1 of the act of
June 25, 1910 (36 Stat. 847; 43 U. S. C.
141) and pursuant to Executive Order
No. 10355 of May 26, 1952, it 1s ordered as
follows:

The Executive order of June 24, 1914,
reserving the followimng-deseribed lands
as Power Site Reserve No. 443 1s hereby
revoked:

StxTH PRINCIPAL MERIDIAN

T.8N.,R. 72 W,

Szc. 1, SW;, SWILSEL.

The areas. described aggregate 200
acres.
- The lands are withdrawn for Power
Site Reserve No. 147 by the Executive
order of July 1, 1910.

OrrE LEWIS,
Assistant Secretary of the Interior

JULY 5, 1955.

[F. R. Doc. 55-5552; Filed, July 11, 1955;
8:45 a. m.)

[Public Land Order 1184]
{Colorado 010842}

COLORADO

RESERVATION OF LANDS WITHIN PIKE
NATIONAL FOREST AS FRELIONT EXPERI-
LIENTAL FOREST

By virtue of the authority vested in
the President by the act of June 4, 1897
(30 Stat. 34, 36; 16 U. S. C. 473) and
otherwise, and pursuant to Executive
Order No. 10355 of May 26, 1952, it 1s
ordered as follows:

No. 13¢—3
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Subject to valid existing rights, the
followming-described public lands within
the Pike National Forest in Colorado
are hereby withdravm from all forms of
appropriation under the public-land
laws, including the mining but not the
mineral-leasing laws, and reserved for
use of the Forest Service, Department
of Agriculture, as the Fremont Experi-
mental Forest, in connection with re-
search projects being conducted in fur-
therance of the act of Moy 22, 19203 (45
Stat. 699; 16 U. S. C. 581, 581a-581k) as
amended:
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SrTit PRINCIPAL MERIDIAN

T.14S.R. €3 W.,

€ee. 2, SILNEY;, SEl.

The areas described agcrezate 240
acres.

‘This order shall tale precedence over
but not otherwise affect the existing res-
ervation of the lands for national forest
purposes.

OnxE LEwis,

Asswistant Secretary of the Inmteror.

Jory §, 1955.

[F. R. Dac. 55-5553; Filed, July 11, 1955;
8:45 a. m.]

PROPOSED RULE MAKING

DEPARTMENT OF THE TREASURY
Internal Revenue Service
[ 26 CFR (1954) Part 11

IncorEe Tax; TARABLE YCARS Brenailic
AFTER DECErBER 31, 1953

IUTIGATION OF EFFECT OF LIIIITATIONS AND
OTHER PROVISIONS

Notice is hereby given, pursuant to the
Admimstrative Procedure Act, approved
June 11, 1946, that the rezulations set
forth mn tentative form below are pro-
posed to be prescribed by the Commis-
sioner of Internal Revenue, with the
approval of the Secretary of the Treas-
ury. Prior to the final adoption of such
regulations, consideration will be glven
to any data, views, or arguments pertain-

mng thereto which are submitted in-

writing, in duplicate, to the Commis-
sioner of Internal Revenue, Attention:
T:P Washington 25, D. C,, within the
peniod of thirty days from the date of
publication of this notice in the Feperan
REecisTER. ‘The propoced regulations are
to be issued under the authority con-
tained in sections 1313 and 7005 of the
Internal Revenue Code of 1954 (G3A Stat.
339, 917- 26 U. S. C. 1313, 7805)

[seaL] Paur K, WEeBSTER,
Acting Commissioner
of Internal Rcronue.

‘The following reculations are hercby
prescribed under subchapter Q, part II,
of the Internal Revenue Code of 1954:

IMITIGATION OF EFFECT OF LITUTATIONS
AND OTIIER PROVISIOI

§1.1311 (a) Statutory mprovisions;
correction of error; general rule.

Sec. 1311, Corrcction of error—(n) Gene-
eral rule. If a determination (os defined in
section 1313) i5 described in one or more
of the paragraphs of cectlon 1312 and, on the
date of the determination, correction of the
effect of the error referred to in the cppli-
cable paragraph of cection 1312 15 prevented
by the operation of any law cr rule cf lavw,
other than this part and other than cection
7122 (relating to compromices), then the
effect of the crror chall be corrceted by an
adjustment mede in the amount and in the
manner specified in cection 1314,

§ 11311 (a)-1 Iniroduction. (o)
Part IT of subchapter Q provides certain

rules for the correction of the effect of
an erroneous treatment of an item mn
o taxzable year which 1s clozzd by the
statute of limitations or otherwise, m
cases where, in connection with the as-
certainment of the tax for another tax-
able year, it has been determuned that
there was an erronzous treatment of
such item in the clozed year.

(b) In most situations fallinT withan
this part the correction of the effect
of the error on 2 closed year can be made
only if either the Commussioner or thz
taxpayer has talken a position m another
taxable year which is inconmsient with
the erroncous treatment of the item in
the cleced year. If a refund or credit
would recult from the correction of the
error in the closed year, then the Com-
missioner must be the one mamtaming
the inconsistent position. For example,
if the taxpayer erronecusly mncluded an
item of ineome on his return for an
earlier ycar which is now closed and
the Commissioner successfully requires it
to be included in a later year, then the
correction of the effect of the erronesus
inclusion of that item in the closed year
may be made since the Commssionsr
hos meaintained a position inconsistent
with the treatment of such item m such
clezed year. On the other kand, if an
additional assezsment would result from
the correction of the error 1n the closed
year, then the taxpayer must be the one
meaintaining the inconsistent position.
For example, if the taxpayer deducted
an item in an earlier year which 1s now
clozed and he successfully contends that
the ftem should bz deducted 1n a lzter
year, then the correction of the effect
of the erroneous deduction of that ifem
in the closed year may b2 made since
the taxpayer has taken a position mmcon-~
sistent with the treatmznt of such item
in such earlier year.

(c) There are two special ecircum-
stances which fall within this part but
which do not require an inconsistent po-
sition bz maintained. One of these eir-
cumstances relates to the inclusion of
an {tcm of income in the correct year
and the other relates to the allowance of
a deduction in the correct year. In the
first situation, if the Commissioner takes
the position by a deficiency notice or
before the Tax Court that on item of in-
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come should be included n the gross -
come of a taxpayer for a particular year
and it is ultimately determimed that such
item was not so includible, then such
item can be included in the immcome of
the proper year if that year was not
closed at the time the Commuissioner took
his position. In the second situation,
if the taxpayer claims that a deduction
should be allowed for a particular year
and it 1s ultimately determined that the
deduction was not allowable, then the
taxpayer may take the deduction in the
proper year if that year was not closed
at the time the taxpayer first claimed a
deduction.

§ 1.1311 (a)-2 Purpose and scope of
section 1311. (a) Section 1311 provides
for the correction of the effect of certain
errors under circumstances specified in
section 1312 when one or more provisions
of law such as the statute of limitations
would otherwise prevent such correction.
Section 1311 may be applied to correct
the effect of certain errors if, on the date
of a determination (as defined 1n section
1313 (a) and the regulations thereun-
der) correction 1s prevented by the op-
eration of any provision of law other
than sections 1311 through 1315 and sec-~
tion 7122 (relating to compromises) and
the corresponding provisions of prior
revenue laws. Examples of provisions
preventing such corrections are sections
6501, 6511, 6532, and 6901 (¢) (d) and
(e) relating to periods of limitations;
section 6212 (¢) and 6512 relating to the
effect of petition to the Tax Court of
the United States on further deficiency
letters and on credits or refunds; section
7121 relating to closing agreements; and
sections 6401 and 6514 relating to pay-
ments, refunds, or credits after the pe~
riod of limitations has expired. Section
1311 may also be applied to correct the
effect of an error if, on the date of the
determination, correction of the error is
prevented by the operation of any rule
of law, such as res judicata or estoppel.

(b) The determination may be with
respect to any of the taxes imposed by
subtitle A of the Internal Revenue Code
of 1954, by chapter 1 and subchapters
A, B, D, and E of chapter 2 of the Internal
Revenue Code of 1939, or by the corre~
sponding provisions of any prior revenue
act, or by more than one of such provi-
sions. Section 1311 may be applied to
correct the effect of the error only as fo
the tax or taxes with respect to which
the error was made which correspond
to the tax or taxes with respect to which
the determunation relates. Thus, if the
determination relates to a tax imposed
by chapter 1 of the Internal Revenue
Code of 1954, the adjustment may he
only with respect to the tax imposed by
such chapter or by the corresponding
provisions of prior law.

(c) Section 1311 1s not applicable if,
on the date of the determination, cor-
rection of the effect of the error 1s per-
missible without recourse to said section.

(d) If the tax liability for the year
with respect to which the error was made
has been compromised under section 7122
or the corresponding provisions of prior
revenue laws, no adjustment may be
made under section 1311 with respect to
said year.
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(e) No adjustment may be made
under section 1311 for any taxable year
beginning prior to January 1, 1932. See
section 1314 (a)

(f) Section 1311 applies only to a de-
fermination (as defined in section 1313
(a) and §§ 1.1313 (a)-1 to 1.1313 (a)-4,
inclusive) made after November 14,
1954. Section 3801 of the Internal Rev-
enue Code of 1939 and the regulations
thereunder apply to determmnations, as
defined therein, made on or before No-
vember 14, 1954. See section 1315.

§ 1.1311 (b) Statutory provisions; cor-
rection of error- conditions necessary for
adjustment.

Sec. 1311. Correction of error. * * *

(b) Conditions necessary for adjustment—
(1) Maintenance of an inconsistent position.
Except in cases described in paragraphs (3)
(B) and (4) of section 1312, an adjustment
shall be made under this part only if—

(A) In case the amount of the adjust-
ment would be credited or refunded in the
same manner as an overpayment under sec-
tion 1314, there is.adopted in the determina-
tion a position maintained by the Secretary
or his delegate, or

(B) In case the amount of the adjustment
would be assessed and collected in the same
manner as & deficiency under section 1314,
there is adopted -in the determination a
position maintained by the taxpayer with
respect to whom the determination is made,

and the position maintained by the Secre-
tary or his delegate in the case described in
subparagraph (A) or maintained by the
taxpayer in the case described in subpara-
graph (B) is inconsistent with the erroneous
inclusion, execlusion, omission, allowance,
disallowance, recognition, or nonrecognition,
as the case may be.

(2) Correction not barred at time of er-
roneous action—(A) Determination de-
scribed in section 1312 (3) (B). In the case
of a determination described in section 1312
(3) (B) (relating to certain exclusions from
income), adjustment shall be made under
this part only if assessment of a deficiency
for the taxable year in which the item is
includible or against the related taxpayer
was not barred, by any law or rule of law,
at the time the Secretary or his delegate
first maintained, in a notice of deficlency
sent pursuant to section 6212 or before the
Tax Court of the United States, that the item
described in section 1312 (3) (B) should be
included in the gross income of the taxpayer
for the taxable year to which the determina-
tion relates.

(B) Determination described in section
1312 (4). In the case of a determination
described in section 1312 (4) (relating to
disallowance of certain deductions and
credits), adjustment shall be made under
this part only if credit or refund of the
overpayment attributable to the deduction
or credit described in such section which
should have been allowed to the taxpayer
or related taxpayer was not barred, by any
law or rule of law, at the time the taxpayer
first maintained before the Secretary or his
delegate or before the Tax Court of the
United States, in writing, that he was en-
titled to such deduction or credit for-the
taxable year to whicn the determination
relates.

(3) Exmstence of relationship. In case the
amount of the adjustment would be assessed
and collected in the same manner as a de-
ficiency (except for cases described in sec-
tion 1312 (3) (B)), the adjustment shall
not be made with respect to a related tax-
payer unless he stands in such relationship
to the taxpayer at the time the latter first
maintains the inconsistent position in a
return, claim for refund, or- petition (or
amended petition) to the Tax Court of the

United States for the taxable year with
respect to which the determination {s macde,
or if such position is not so malntalned,
then at the time of the determination.

§1.1311 (b)-1 Maintenance of an
wmconsistent position—(a) In general.
Under the circumstances stated in
§ 1.1312-1, § 1.1312-2, paragraph (a) of
§ 1.1312-3, § 1.1312-5, and § 1.1312-6, the
maintenance of an inconsistent position
1s a condition necessary for adjustment.
The requirement in such circumstances
1s that a position maintained with re-
spect to the taxable year of the determi-
nation and which is adopted in the
determination be inconsistent with the
erroneous inclusion, exclusion, omission,
allowance, disallowance, recognition, or
nonrecognition, as the case may be, with
respect to the taxable year of the error.
That is, a position successfully main-
tained with respect to the taxable year
of the.determination must be inconsist-
ent with the treatment accorded an item
which was the subject of an error in
the computation of the tax for the closed
taxable year. Adjustments under the
circumstances stated in paragraph (b)
of § 1.1312-3 and in § 1.1312-4 are made
without regard to the maintenance of an
inconsistent position.

(b) Adjustments resulting in refund
or credit. (1) An adjustment under any
of the circumstances stated in §§ 1.1312-
1, 1.1312-5, or 1.1312-6 which would
result in the allowance of a refund or
credif 1s authorized only if (1) the Com-
missioner, 1n connection with a detor=-
mmation, has maintained a position
which 1s inconsistent with the erroneous
mnclusion, omission, disallowance, reo-
ognition, or nonrecognition, as the case
may be, in the year of the error, and
(i)' such inconsistent position is adopted
i the determination.

Ezample. A taxpayer who keeps his books
on the cash method erroncously included in
income on his return for 1964 an item of
accrued interest. After the perlod of limi«
tations on refunds for 1954 had expired, the
Commissioner asserted a deflcioncy for the
year 1955 on the ground that the item of
interest was recelved in 19565 and, therefore,
was properly includible in gross income for
that year. The taxpayer appealed to the
Tax Court which in 1960 sustalned the do«
ficiency. By asserting & defloloncy for 1965
based upon the inclusion of theo interest
item In that year, the Commissioner hud
maintained a position inconsistent with the
inclusion of the interest item in 1964, As
the determination (the decislon of the Tax
Court sustaining the deflclency) adypted
such inconsistent position, an adjustment
is authorized for the year 1954,

(2) An adjustment under ecircums-
stances sfated in-§§ 1.1312-1, 1.1312-5,
or 1.1312-6 which would result in the
allowance of a refund or credit is not
authorized if the taxpayer with respeot
to whom the determination 1s made, and
not the Commissioner, has maintained
such inconsistent position.

Example. In the example in subparagraph
(1) of this paragraph, assume that the Coma
missioner asserted a deficlency for 1966 based
upon other items for that year but, in com-
puating the net income upon which such
deficiency was based, did not include the
item of interest. The taxpayor appealed to
the Tax Court and in his petition assorted
that the interest item should be inoluded in

.gross income for 1965, Tho Tax Court in
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1960 included the item of interest in its
redetermination of tax for the year 1955.
In such case no adjustment would be au-
thorized for 1954 as the taxpayer, and not
the Commissioner, maintained a position in-
consistent with the erromeous inclusion of
the item of interest in the gross income
of the taxpayer for that year.

(¢) Adjustments resulting in addi-
tional assessments. (1) An adjustment
under any of the circumstances stated in
§§ 1.1312-2, 1.1312-3 (a), 1.1312-5, or
1.1312-6, which would result in an addi-
tional assessment is authorized only if
(i) the taxpayer with respect to whom
the determination is made has, in con-
nection therewith, maintained a posi-
tion which is inconsistent with the
erroneous exclusion, omission, allow-
ance, recognition, or nonrecognition, as
the case may be in the year of the error,
and (i) such inconsistent position is
adopted in the determination.

Example. A taxpayer in his return for
1950 claimed and was allowed a deduction
for a loss arising from a casualty. After the
taxpayer had filed his return for 19851 and
after the period of limitations upon the
assessment of a deficiency for 1950 had ex-
pired, it was discovered that the loss actually
occurred in 1951, The taxpayer, therefore,
filed a claim for refund for the year 1951
based upon the allowance of a deduction for
the loss in that year, and the claim was
allowed by the Commissioner in 1955. The
taxpayer thus has maintained a position in-
consistent with the allowance of the deduc-
tion for 1950 by filing a claim for refund for
1951 based upon the same deduction. As the
determination (the allowance of the claim
for refund) adopts such inconsistent posi-
tion, an adjustment is authorized for the
year 1950.

(2) An adjustment under the circum-
stances stated in §§ 1.1312-2, 1.1312-3
(a), 1.1312-5, or 1.1312-6 which would
result in an additional assessment is not
authorized if the Commissioner, and not
the taxpayer, has maintained such in-
consistent position.

Example. In the example in subparazraph
(1) of this paragraph, assume that the tax-
payer did not file a claim for refund for
1951 but the Commiissioner issued a notice
of deficiency for 1951 based upon other
items. The taxpayer filed & petition with
the Tax Court of the United States and the
Commissioner in his answer voluntarily pro-
posed the allowance for 1951 of a deduction
for the loss previously allowed for 1950. The
Tax Court took the deduction into account
in its redetermination in 1955 of the tax
for the year 1851. In such case no adjust-
ment would be authorized for the year 1950
as the Commissioner, and not the taxpayer,
has maintained a position inconsistent with
the allowance of a deduction for the loss in
that year.

§ 1.1311 (b)-2 Correction not barred
at time of erroneous action. (a) An
adjustment under the -circumstances
stated in paragraph (b) of §1.1312-3
- (relating to the double exclusion of an
item of gross income) which would re-
sult in an additional assessment, is au-
thorized only if assessment of a defi-
ciency against the taxpayer or related
taxpayer for the taxable year in which
the item 1is includible was not barred by
any law or rule of law at the time the
Commissioner first maintained, in a
notice of deficiency sent pursuant to
section 6212 or before the Tax Court of
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the United States, that the item de-
scribed in paragraph (b) of §1.1312-3
should be included in the gross income
of the taxpayer in the taxable year to
which the determination relates.

(b) An adjustment under the circum-
stances stated in § 1.1312-4 (relating to
the double disallowance of a deduction
or credit), which would result in the
allowance of a credit or refund, is au-
thorized only if a credit or refund to the
taxpayer or related taxpayer, attributa-
ble to such adjustment, was not barred
by any law or rule of law when the tax-
payer first maintained in writing before
the Commissioner or the Tax Court that
he was entitled to such deduction or
credit for the taxable year to which the
determination relates. The taxpayer
will be considered to have first main-
tained in writing before the Commis-
sioner or the Tax Court that he was en-
titled to such deduction or credit when
he first formally asserts his right to such
deduction or credit as, for example, in
g return, in a claim for refund, or in a
petition (or an amended petition) before
the Tax Court. :

(¢c) Under the circumstances of ad-
justment with respect to which the
conditions stated in this section are ap-
plicakle, the conditions stated in § 1.1311
(b)-1 (maintenance of an inconsistent
position) are not required. See § 1.1312-3
(b) and §1.1312-4 for examples of the
application of this section.

§ 1.1311 (b)-3 Ecxistence of relatlion-
ship in case of adjustment by way of
deficiency assessment. (a) Except for
cases described in § 1.1312-3 (b), no ad-
justment by way of a deficiency assess-
ment shall be made, with respect to a
related taxpayer, unless the relationship
existed both in the taxable year with
respect to which the error was made and
at the time the taxpayer with respect to
whom the determination is made first
maintained the inconsistent posiiion
with respect to the taxable year to which
the determination relates. In the case
of an adjustment by way of a deficiency
assessment under the circumstance de-
scribed in § 1.1312-3 (b) (where the
maintenance of an inconsistent position
is not required), the relationship need
exist only at some time during the tax-
able year in which the error was made.

(b) If the inconsistent position is
maintained in a return, claim for refund,
or petition (or amended petition) to the
Tax Court of the United States for the
taxable year in respect to which the de-
termination is made, the requisite rela-
tionship must exist on the date of filing
such document. If the inconsistent po-
sition is maintained in more than one
of such documents, the requisite date is
the date of filing of the document in
which it was first maintained. If the
inconsistent position was not thus main-
tained, then the relationship must exist
on the date of the determination as, for
example, where at the instance of the
taxpayer a deduction is allowed, the
right to which was not asserted in a re-
turn, claim for refund, or petition to the
Tax Court, and a determination is ef-
fected by means of a closing agreement
or an agreement under section 1313 (a)
4.
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§ 1.1312 Statulory provisions;. cir-

cumstances of adjustment.

Src. 1312. Circumstances of adjustment.
The circumstances under which the adjust-
ment provided in section 1311 is authorized
are as follows:

(1) Double inclusion of an item of gross
income. The determination requires the
inclusion in gross income of an ifem which
was erroneously included in the gross income
of the taxpayer for ancther taxable year or
in the gross income of a related taxpayer.

(2) Double allowance of a deduction or
credit. The determination allows a deduc-
tion or credit which was erroneously allowed
to the taxpayer for another taxable year or
to a related taxpayer.

{3) Double exclusion of an item of gross
income—(A) Items included in income.
The determination requires the exclusion
from gross income of an item included in
a return filed by the taxpayer or with re-
spect to which tax was paid and which was
erroneously excluded or omitted from the
gross income of the taxpayer for another
taxable year, or from the gross income of
a related taxpayer; or

(B) Items not included in income. The
determination requires the exclusion from
gross income of an item not included in a
return filed by the taxpayer and with re-
spect to which the tax was not paid but
which is includible in the gross income of
the taxpayer for another taxable year or
in the gross income of a related taxpayer.

(4) Double disallowance of a deduction
or credit. 'The determination disallows a
deduction or credit which should have been
allowed to, but was not allowed to, the tax-
payer for another taxable year, or to a
related taxpayer.

(8) Correlative deductions and inclusions
for trusts or estates and legatees, benefi-
ciaries, or heirs. The determination allows
or disallows any of the additional deductions
allowable in computing the taxable income
of estates or trusts, or requires or denies
any of the inclusions in the computation of
taxable income of beneficiaries, heirs, or
legatees, specified in subparts A to E, inclu-
sive (secs. 641 and following, relating to
estates, trusts, and beneficiaries), of part
I of subchapter J of this chapter, or cor-
responding provisions of prior internal rev-
enue laws, and the correlative inclusion or
deduction, as the case may be, has been er-
roneously excluded, omitted, or included,
or disallowed, omitted, or allowed, as the
case may be, in respect of the related
taxpayer.

(6) Basis of property after erroneous
tredtment of a prior transaction—(A) Gen-
eral rule. The determination determines
the basis of property, and in respect of any
transaction on which such basis depends,
or in respect of any transaction which was
erroneously treated as affecting such basis,
there occurred, - with respect to a taxpayer
described in subparagraph (B) of this para-
graph, any of the errors described in sub-
paragraph (C) of this paragraph.

(B) Taxpayers with respect to whom the
erroneous treatment occurred. The taxpayer
with respect to whom the erroneous treat-
ment occurred must be—

(i) The taxpayer with respect to whom
the determination is made,

(ii) A taxpayer who acquired title to the
property in the transaction and from whom,
mediately or immediately, the taxpayer with
respect to whom the determination is made
derived title, or

(iii) A taxpayer who had title to the prop-
erty at the time of the transaction and from
whom, mediately or immediately, the tax-
payer with respect to whom the determina-
tion is made derived title, if the basis of the
property in the hands of the taxpayer with
respect to whom the determination is made
is determined under section 1015 (a) (re-
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lating to the basis of property acquired by
ift)

& (C) Prior erroneous treatment. With re-
spect to a taxpayer described in subpara-
graph (B) of this paragraph-—

(1) There was an erroneous inclusion in,
or omission from, gross income,

(i1) There was an erroneous recognition,
or non-recognition, of galin or loss, or

(ii1) There was an erroneous deduction
of an item properly chargeable to capital
account or an erroneous charge to capital
account of an item properly deductible.

§ 1.1312-1 Double wnclusion of an
item of gross wmcome. (a) Paragraph
(1) of section 1312 applies if the deter-
mination requires the inclusion in a tax=
payer’s gross mcome of an item which
was erroneously mcluded in the gross
mcome of the same taxpayer for another
taxable year or of a related taxpayer for
the same or another taxable year.

(b) The application of paragraph (a)
of this section may be illustrated by the
following examples:

Example (1). A texpayer who keeps his
books on the cash method erroneously in-
cluded in fncome on his return for 1947 an
item of accrued remt. In 1952, after the
period of limitation on refunds for 1947 had
expired, the Commissioner discovered that
the taxpayer received this rent in 1948 and
asserted a deficiency for the year 1948 which
Is sustained by the Tax Court of the United
States in 1956. An adjustment in favor of
the taxpayer is authorized with respect to
the year 1947. If the taxpayer had returned
the rent for both 1947 and 1948 and by a
determination was denied a refund claim
for 1948 on account of the rent item, a
similar adjustment is authorized.

Ezample (2). A husband assigned to his
wife salary to be earned by him in the
year 1952. The wife included such salary
in her separate return for that year and
the husband omitted it. The Commissioner
asserted a deficlency against the wife for
1952 with respect to a different item; she
contested that deficiency, and the Tax
Court entered an order in her case which
became final in 1955. The wife would there-
fore be barred by section 6512 (a) from
claiming a refund for 1952. Thereafter, the
Commissioner asserted a deficiency against
the husband on account of the omission of
such salary from his return for 1952. In
1955 the husband and the Commissioner
enter into a closing agreement for the year
1952 in which the salary is taxed to the
husband. An adjustment 1is authorized
with respect to the wife’s tax for 1852.

§ 1.1312-2 Double allowance of a de-
duction or credit. (a) Paragraph (2) of
section 1312 applies if the determination
allows the taxpayer a deduction or credit
which was erroneously allowed the same
taxpayer for another taxable year or a
related taxpayer for the same or an-
other taxable year.

(b) The application of paragraph (a)
of this section may be illustrated by the
following examples;

Ezample (1). A taxpayer in his return
for 1950 claimed and was allowed a deduction
for destruction of timber by a forest fire.
Subsequently, it was discovered that the
forest fire occurred in 1951 rather than 1950.
After the expiration of the period of limita-
tions for the assessment of a deficiency for
1950, the taxpayer filed a claim for refund
for 1951 based upon a deduction for the fire
loss in that year. The Commissioner in 1955
allows the claim for refund. An adjustment
is authorized with respect to the year 1950.

Ezample (2). The beneficlary of a testa-
mentary trust in his return for 1949 claimed,
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and was allowed, a deduction for deprecia-~
tion of the trust property. The Commis-
sloner asserted a deficiency against the ben-
eficilary for 1949 with respect to a different
item and a final declsion of the Tax Court
of the United States was rendered in 1951,
so that the Commissioner was thereafter
barred by section 272 (f) of the Internal
Revenue Code of 1939 from asserting a fur-
ther deficlency against the beneficiary for
1949. The trustee thereafter filed a timely
refund claim contending that, under the
terms of the will, the trust, and not the
beneficlary, was entitled to the allowance for
depreciation. The court in 1855 sustains
the refund claim. An adjustment is au-
thorized with .respect to the beneficiary's
tax for 1949.

§ 1.1312-3 Double exclusion of an
item of gross income—(a) Items included
wn wmeome or with respect to which a tax
was pawd. (1) Paragraph (3) (A) of
section 1312 applies if the determnation
requires the exclusion, from a taxpayer’s
gross mcome, of an item included in a
return filed by the taxpayer, or with re-
spect to which tax was paid, and which
was erroneously excluded or omitted
from the gross mcome of the same tax-
payer for another taxable year.or of a
related taxpayer for the same or an-
other taxable year.

(2) The application of subparagraph
(1) of this paragraph may be illustrated
by the following examples:

Example (1). (1) A taxpayer recelved pay-
ments in 1951 under & contract for the per-
formance of services and included the
payments in his return for that year. After
the expiration of the period of limitatlons for
the assessment of a deficiency for 1950, the
Commissioner issued a notice of deficiency
to the taxpayer for the year 1951 based upon
adjustments to other items, and the tax-
payer filed a petition with the Tax Court of
the United States and maintained in the
proceeding before the Tax Court that he kept
his books on the accrual basis and that the
payments received in 1951 were on income
that had accrued and was properly taxable
in 1950. A final decision of the Tax Court
was rendered in 1955 excluding the payments
for 1951 income. An adjustment in favor of
the Commissioner is authorized with respect
to the year 1950, whether or not a tax had
been paid on the income reported in the
1951 return.

(i1) Assume the same facts as in (1) except
that the taxpayer had not included the pay-
ments in any return and had not paid a tax
thereon. No adjustment would be authorized
under section 1312 (3) (A) with respect to
the year 1950. If the taxpayer, however, had
paid a deficiency asserted for 1951 based upon
the inclusion of the payments in 1951 income
and thereafter successfully sued for refund
thereof, an adjustment would be authorized
with respect to the year 1950. (See para-
graph (b) of this section for circumstances
under which correction is authorized with
respect to items not included in income and
on which a tax was not paid.)

Ezample (2). A father and son conducted
a partnership business, each being entitled
to one-half of the net profits. The father
included the entire net income of the part-
nership in his return for 1948, and the son
included no portion of this income in his
return for that year. Shortly before the ex-
piration of the period of limitations with re-
spect to deficlency assessments and refund
claims for both father and son for 1948, the
father filed a claim for refund of that por-
tion of his 1948 tax attributable to the half
of the partnership income which should
have been included in the son’s return. The
court sustains the claim for refund in 1955.

An adjustment Is authorized with respect to
the son’s tax for 1948,

(b) Items not included in income and
with respect to which the taxr was not
paid. (1) Paragraphs (3) (B) of sec-
tion 1312 applies if the determination
requires the exclusion from gross income
of an item not included in a return filed
by the taxpayer and with respect to
which a tax was not paid, but which is
mcludible in the gross income of the
same taxpayer for another taxable year,
or in the gross income of a related tax-
payer for the same or another taxablo
year. This is one of the two clrcum«
stances i which the maintenance of an
inconsistent position is not a require-
ment for an adjustment, but the require-
ments of §1.1311 (-2 (a) must be
fulfilled (correction not barred at time
of erroneous action)

(2) The application of subparagraph
(1) of this paragraph may be illustrated
by the following examples:

Ezample (1). The taxpayer, A, who com=
putes his income by use of the accrual
method of accounting, performed in 1949
services for which he recelved payments in
1949 and 1950. He did not include in lils
return for either 1949 or 1950 the paymoenta
which he recefved In 1950, and he pald no
tax with respect to such payments. In 1952
the Commissioner sent a notice of doflciency
to A with respect to the year 1949, contond«
ing that A should have included all of suoh
payments in his return for that year. A
contested the deficlency on the basls that
in 1949 he had no accruable right to the
payments which he recelved in 1950. In
1955 (after the expiration of the perlod of
limitations for assessing deoflelonclos with
respect to 1960), the Tax Court sustaing A’y
position. The Commissfonor may nssess a
deficlency for 1950, since a deficlency assosgea
ment for that year was not barred whon he
sent the notice of deficlency with respoct to
1949,

Ezample (2). B and C wero partners in
1950, each being entitled to one-half of the
profits of the partnership business. During
1950, B received an item of income which
he treated as partnefship income so that hils
return for that year reflected only 50 porcont
of such item. €, however, included no part
of such item in any return and paid no tax
with respect thereto. In 1952, the Commis«
sloner sent to O & notice of deflclonoy with
respect to 1960, contending that his roturn
for that year should have reflected 50 porcont
of such item, C contested the defliolonoy on
the basis that such item was not partnorship
income. In 1955, after the expiration of the
period of limitations for assessing deficlona
cies with respect to 1950, the Tax Court
sustained C’s position. The Commissioner
may assess & defliclency against B with ro«
spect to 1950 requiring him to include the
entire amount of such item in his income
since assessment of the deficioncy was not
barred when the Commissioner sent tlo
notice of deficlency with respect to suich
item to C.

§1.1312-4 Double disallowance of «
deduction or credit. (a) Paragraph (4)
of section 1312 applies if the determinn-
tion disallows a deduction or credit which
should have been, but was not, allowed
to the same taxpayer for another taxable
year or to s related taxpayer for the
same or another taxable year. This s
one of the two circumstances in which
the maintenance of an inconsistent posi«
tion is not & requirement for an adjust«
ment but the requirements of §1.1311
(-2 (b) must be fulfilled (correction
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not barred at time of erroneous action)

(b) The application of paragraph (a)
of this section may be illustrated by the
following examples:

Ezample (1). The taxpayer, A, who com-
putes his income by use of the acerual
method of accounting, deducted in his re-
turn for the taxable year 1951 an item of
expense which he -paid In such year. At
the time A filed his return for 1951, the
statute of Hmitations for 1950 had not ex-
pired. Subsequently, the Commissioner
asserted a deficiency for 1951 based on the
position that the liability for such expense
should have been accrued for the taxable
year 1950. In 1955, after the period of limi-
tations on refunds for 1950 had expired, there
was a determination by the Tax Court dis-
allowing such deduction for the taxable year
1951. A is entitled to an adjustment for the
taxzable year 1950. However, if such liability
had been accruized for the taxable year 1946
instead of 1950, A would not be entitled to an
adjustment, if a credit or refund with respect
1o 1946 was already barred when he deducted
such expense for the taxable year 1951.

Ezample (2). The taxpayer, B, in his re-
turn for 1951 claimed a deduction for a
charitable contribution. The Commis-
sioner asserted a deficiency for such year
contending that 50 percent of the deduction
should be disallowed, since the contribution
was made from community property 50 per-
cent of which was attributable to B's spouse.
The deficiency is sustained by the Tax Court
in 1956, subsequent to the period of lmita-
tions within which B's spouse could claim
a refund with respect to 1951. An adjust-
ment is permitted to B’s spouse, a related
taxpayer, since a refund attributable to a
deduction by her of such contribution was

not barred when B claimed the deduction..

§1.1312-5 Correlative deductions angd
wnclusions for tirusts or estates and
legatees, beneficiaries, or hewrs. (@)
Paragraph (5) of section 1312 applies to
distributions by a trust or an estate to
the beneficianes, heirs, or legatees. .If
the determination relates to the amount
of the deduction allowed by sections 651
and 661 or the inclusion in taxable in-
come of the beneficiary required by sec-
tions 652 and 662 (including amounts
falling within subpart D of subchapter
J, relating to treatment of excess dis-
tributions by trusts) or if the determa-
nation relates to the additional
deduction (or inclusion) specified in sec-
tion 162 (b) and (¢) of the Internal
Revenue Code of 1939 (or the cerre-
sponding provisions of a prior revenue
act) with respect to amounts paid,
credited, or required to be distributed
to the beneficiaries, heirs, .and legatees,
and such determination requres:

(1) The allowance to the estate or
trust of the deduction when such
amounts have been erroneously omitted
or excluded from the income of the bene-
ficianes, heirs, or legatees; or

(2) The i1nclusion of such amounts in
the 1mncome of the beneficiaries,-heirs, or
legatees when the deduction has been
erroneously disallowed to or omitted by
the estate or trust; or

(3) The disallowance to an estate or
trust of the deductionr when such
amounts have been erroneously included
1 'the income of the beneficiaries, heurs,
or legatees; or

(4) The exclusion of such amounts
from .the immcome of the beneficiaries,
herrs, or legatees when the deduction
has been erroneously allowed to the es-
tate or frust.
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(b) The application of paragraph (a)
(1) of this section may be illustrated by
the following example:

Ezample. For the taxable year 1954, &
trustee, directed by the trust instrument
to accumulate the trust income, mode no
distribution to the beneficlary and returned
the entire income as taxable to the trust,
Accordingly the beneficlary did not include
the trust income in his return for the year
1954. In 1857, a State court holds invalld
the clause directing accumulation and de-
termines that the income Is required to
be currently distributed. It alco rules that
certain extraordinary dividends which the
trustee In good falith allocated to corpus
in 1954 were properly allocable to income.
In 1958, the trustee, replying upon the court
decision, files @ claim for refund of the tax
paid on behalf of the trust for the year 1954
and thereafter files a sult in the District
Court. The claim is sustained by the court
(except as to the tax on the extraordinary
dividends) in 1959 after the expiration of
the perlod of lmitations upon deficlency
assessments against the beneficlary for the
year 1954, An adjustment is authorized
with respect to the beneficlary’s tax for tho—
year 1854. The treatment of the distrlbu-
tlon to the beneficlary of the extroordinary
dividends shall be determined under sub-
part D of subchapter J.

(c) The application of paragraph (a)
(2) of this section may be llustrated by
the following example:

Ezample. Assume the same faets a3 In
the example in paragraph (b) of this cection,
except that, instead oY the trustee’s fillng o
refund claim, the Commliscsioner, rxelying
upon the decision of the State court, acserts
a deflciency against the beneficlary for 1954.
The deficiency is sustained by final deelsion
of the Tax Court of the United States in
1959, after the expiration of the perled for

claim for refund on behalf of the
trust for 1954. An adjustment i authorized
with respect to the trust for the year 1954.

(d) The application of paragraph (a)
(3) of this section may be illustrated by
the following example:

Ezample. A trustee claimed in the trust
return for 1054 for amounts pald to the
beneficlary a deduction to the extent of
distributable net income. This amount was
included by the beneficlary In grozs income
in his return for 1954. In computing dis-
tributable net income the trustco had in-
cluded short and long-term capital gains,
In 1958, the Commlssioner ascerts a defi-
clency against the trust on the ground that
the capital gains were not includible in
distributable net income, and that, there-
fore, the galns were taxable to the trust, not
the beneficiary, The deflelency is pustained
by a final decision of the Tax Court {n 19€0,
after the esplration of the period for filing
clalms for refund by the beneficlary for
1954. An adjustment is authorized with re-
spect to the beneficiary’s tax for the year
1954, based on the exclusion from 1954 gross
income of ‘the caplital gains previously con-
sldered distributed by the trust under cec-
tion 662.

(e) The application of paragraph ()
(4) of this section may be lllustrated by
the following example:

Example. Assume the esame facts as in
the example in paragraph (d) of this cection,
sexcept that, instead of the Commicsioner's
asserting o deficlency, the beneficiary filed
a refund claim for 1954 on the same ground.
The claim Is sustained by the court in 1960
after the expiration of the peried of limita-
tions upon deficiency assecsments agailnst
the trust for 1954. An adjustment 15 author-
ized with respect to the trust for the year
1954,

4951

£1.1312-6 Basis of property cfter
erroneous treatment of a prior trans-
actiorn. (a) Paragraph (6) of section
1312 applies if the determination estab-
lishes the basls of property, and there
occurred one of the following types of
errors in respect of a prior transaction
upon which such basis depends, or 1n
respect of a prior transaction which was
grax;l);leously treated as affecting such

(1) An erroneous inclusion in, or
omissfon from, gross income, or

(2) An erroneous recognition or non-
recognition of gain or loss, or

(3) An erroneous deduction of an
item properly chargeable to capital ae~
count or an erroneous charge to capital
account of an item properly deductible.

(b) For this section to apply, the tax-
payer with respect to whom the erro-
neous treatment occurred must be—

(1) The taxpayer with respect to
whom the determination is made, or

(2) A taxpayer who acquired title to
the property in the erroneously treated

ction and from whom, mediately

or immediately, the taxpayer with re-
spect to whom the determination is
made derived title in such a manner
that he will have a basis ascertained by
reference to the basis in the hands of the
taxpayer who acquired title to the prop-
erty in the erroneously treated transac-
tion, or

(3} A taxpayer who had title to the
property at the time of the erronecusly
treated transaction and from whom,
medlately or immediately, the taxpayer
with respect to whom the determunation
is made derived title, if the bas:s of the
property in the hands of the taxpayer
with respect to whom the determination
is made is determined under section
1015 (a) (relating to the basis of prop-
erty acquired by gift).

No adjustment is authorized with re-
spect to the transferor of the property
in a transaction upon which the basis of
the property depends, when the deter-
mination is with respect to the ongnal
transferee or a subsequent transferee of
such original transferee.

(c) The application of this section
may be illustrated by the followmng
examples:

Ezample (1). In 1949 taxpayer A trans-
ferred property which had cost him $5,000
to the X Corporation in exchange for an
original isSue of chares of its stock having
a falr market value of $10,000. In his re-
turn for 1949 taxpayer A treated the ex-
change a5 one In which the gain or loss was
not recoznizable:

(1) In 1955 the X Corporation maintains
that the gain should have been recognized
in the exchange in 1949 and therefore the
property it recelved hed a $10,000 basis for
depreciation. Its position 1s adopted in 2
clozing agreement. No adjustment is an-
thorized with respect to the tax of the X
Lorporation for 1949, as none of the three
types of errors specified in parograph (2)
of this cection accurred with respect to the
X Corporation in the treatment of the ex-
change in 1949. 2XMoreover, no adjustment
is authorized with respect to taxpayer A,
o3 he iz not within any of the three claszes
of taxpayers described In paragraph (b)
of this cection.

(11) In 1953 taxpayer A sells the stock
which he recelved In 1849 ard maintains
that, 25 gain ghould have been recognized
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in the exchange in 1949, the basis for com-
puting the profit on the sale is $10,000. His
position is confirmed in a closing agreement
exccuted in 1955. An adjustment is au-
thorized with respect to his tax for the year
1949 as the basis for computing the gain
on the sale depends upon the transaction
in 1949, and in respect of that transaction
there was an erroneous nonrecognition of
gain to taxpayer A, the taxpayer with re-
spect to whom the determination is made.

Ezample (2). In 1950 taxpayer A was the
owner of 10 shares of the common stock of
the Z Corporation which Had a basis of
$1,600. In that -year he recelved as a divi-
dend thereon 10 shares of the preferred stock
of the same corporation having a fair mar-
ket value of $1,000. On his books, entries
were made reducing the basis of the common
stock by allocating $500 of the basis to the
preferred stock, and on his return for 1950
he did not include the dividend in gross
income.

(1) In 1951 taxpayer A made a gift of the
preferred stock of the Z Corporation to tax-
payer B, an unrelated individual. Taxpayer
B sold the stock in 1953 and on his return
for that year he reported the sale and
claimed a basis of $1,000, contending that
the dividend of preferred stock was taxable
to A in 1950 at its fair market value of $1,000.
‘The basis of $1,000 is confirmed by a closing
agreement executed in 1955. An adjustment
is authorized with respect to taxpayer A’s
tax for 1950, as the closing agreement de-
termines basis of property, and in a prior
transaction upon which such basis depends
there was an erroneous omission from gross
ihcome of taxpayer-A, a taxpayer who ac-
quired title to the property in the errone-
ously treated transaction and from whom,
immediately, the taxpayer with respect to
whom the determination is made derived
title.

(i) Assuming the same facts as in (1) ex-
cept that the common stock instead of the
preferred stock was the subject of the gift,
and the basis claimed by taxpayer B and con-
firmed in the closing agreement was $1,5600.
An adjustment is authorized with respect to
taxpayer A’s tax for 1950, as the closing
agreement determines the basis of property,
and in a prior transaction which was er-
roneously treated as affecting such basis
there was an erroneous omission from gross
income of taxpayer A, a taxpayer who had
title to the property at the time of the er-
roneously treated transaction, and Ifrom
whom, immediately, taxpayer B, with respect
to whom the determination is made, derived
title, The basis of the property in taxpayer
B's hands with respect to whom the deter-
mination is made is determined under sec-
tlon 1015 (a) (relating to the basis of
property acquired by gift).

Example (3). In 1950 taxpayer A sold
property acquired at a cost of $5,000 to tax-
payer B for $10,000. In his return for 1950
taxpayer A failed to include the profit on
such sale. In 1953 taxpayer B sold the prop-
erty for $12,000, and in his return for 1953
reported a gain of $2,000 upon the sale, which
is confirmed by a closing agreement executed
in 1866. No adjustment is authorized with
respect to the tax of taxpayer A-for 1950, as
he does not come within any of the three
classes of taxpayers described in paragraph
(b) of this section.

Ezample (4). In 1950 a taxpayer who
owned 100 shares of stock in Corporation ¥
recelved $1,000 from the corpbration which
amount the taxpayer reported on his rgturn
for 1960 as a taxable dividend. In 1952
Corporation Y was completely liquidated
and the taxpayer received in that year
liquidating distributions totalling $8,000. In
his return for 1952 the taxpayer reported
the receipt of the $8,000 and computed his
gain or loss upon the liquidation by using
as a basis the amount which he paid for the
stock. The Commissioner maintained that
the distribution in 1950 was a distribution
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out of capital and that in computing the
taxpayer’s gain or loss upon the liquidation
in 1952, the basis of the stock should be
reduced by the $1,000. This position is
adopted in & closing agreement executed in
1955 with respect to the year 1952. An ad-
Justment is authorized with respect to the
year 1950 as the basis for computing gain or
loss In 1952 depends upon the transaction in
1950, and- in respect of the 1950 transaction
(upon which the basis of the property de-
pends) there was an erroneous inclusion in
gross income of the taxpayer with respect
to whom the determination is made.
Example (5). In 1946 a taxpayer received
100 shares of stock of the X Corporation hav-
ing a fair market value of $5,000, in exchange
for shares of stock in the Y Corporation
which he had acquired at a cost of $12,000.
In his return for 1946 the taxpayer treated
the exchange as one in which gain or loss
was not recognizable. The taxpayer sold
50 shares of the X Corporation stqck in 1947
and in his return for that year treated such
shares as having a $6,000 basis. In 1952,
the taxpayer sold the remaining 50 shares
of stock of the X Corporation for $7,500 and
reported $1,500 gain in his return for 1952.
After the expiration of the period of 1limi-
tations on deficiency assessments and on
refund claims for 1946 and 1947, the Com-
missioner asserted a deflciency for 1952 on
the ground that the losssrealized on the
exchange in 1946 was erroneously treated
as nonrecognizable, and the basis for com-
puting gain upon the sale in 1952 was $2,500,
resulting in a gain of '$5,000. The deficlency
is sustained by the Tax Court in 1955. An
adjustment is authorized with respect to
the year 1946 as to the entire $7,000 loss
realized on. the exchange, as the Court’s de-
cision determines the basis of property, and
in a prior transaction upon which such
basis depends there was an erroneous non-
recognition of loss to the taxpayer with re-
spect to whom the determination was made.
No adjustment is authorized ‘with respect
to the year 1947 as the basis for computing
galn upon the sale of the 50 shares in 1952
does not depend upon the transaction in
1947 but upon the transaction in 1946.:

§ 1.1312-7 Law applicable in determi~
nation of error 'The question whether
there was an erroneous meclusion, ex-
clusion, omission, allowance, disallow-
ance, recognition, or nonrecognition is
determuined: under the provisions of the
mternal revenue laws applicable with re-
spect to the year as to which the inclu-
sion, exclusion, omussion, &allowance,
disallowance, recognition, or nonrecogni-
tion, as the case may be, was made. The
fact that the mclusion, exclusion, omis-
sion, allowance, disallowance, recogni-
tion, or nonrecognition, as the case may
be, was in pursuance of an interpreta~
tion, either judicial or admnistrative,

-accorded such provisions of the internal

revenue laws at the time of such action
1s not necessarily determinative of this
question. For example, if a later judi-
cial decision authoritatively alters such
mterpretation so that such action was
contrary to such provisions of the in-
ternal revenue laws as later interpreted,
the mclusion, exclusion, omussion, allow-
ance, disallowance, recognition, or non-
recognition, as the case may be, is er-
roneous within the meaning of section
1312,

‘'§1.1313 (2) Statutory provisions;
definition of determination.
Sec. 1313. Definitions—(a) Determination.

For purposes of this part, the term *“deter-
mination” means—

(1) A decision by the Tax Court or a
Judgment, decree, or other order by any
court of competent jurisdiction, which hag
become final;

(2) -A closing agreement made under 800«
tion 7121;

(3) A final disposition hy the Secorotary
or his delegate of a claim for refund, For
purposes of this part, a claim for refuind
shall be deemed finally disposed of by tho
Secretary or his delegate—

(A) As to items with respect to which
the claim was allowed, on the date of allow«
ance of refund or credit or on tha date of
malling notice of disallowance (by reason
of offsetting items) of tho claim for refund,
and -

(B) As to items with respect to which tho
claim was disallowed, in whole or in part,
or as to items applied by the Secretary or
his delegate In reduction of the refund or
.credit, on expiration of the timo for in-
stituting sult with respect thereto (unloss
sult is instituted before tho expiration of
such time); or

(4) Under regulations prescribed by the
Secretary or his delegate, an agreemont for
purposes of this part, signed by tho Sooro-
tary or his delegate and by any person,
relating to tho llability of such pergon (or
the person for whom he acts) in respect of
a-tax under this subtitle for any taxable
period.

§1.1313 (a)-1 Decision by, Tax Court
or other court as a determination. (a)
A determination may take the form of a
decision by the Tax Court of the United
States or a judgment, decree, or other
order by any court of competent juris-
dictiorsswhich has become final.

(b) The date upon which o decision
by the Tax Court becomes final is pre«
seribed in section 7481.

(c) The date upon which a judgment
of any other court becomes final must bo
determined upon the basis of the facts
in the particular case. Ordinarily, a
judgment of a United States distriot
court becomes final upon the expiration
of the time allowed for taking an appeal,
if no such appeal is duly taken within
such time; and & judement of the United
States Court of Claims becomes final
upon the expiration of the time allowed
for filing a petition for certiorart if no
ﬂlch petition is duly filed within such

me.

§1.1313 (a)-2 Closing agreement as
a determination. A determination may
take the form of a closing agreement
authorized by section 7121. Such an
agreement may relate to the total tax
liability of the taxpayer for a particular
taxable year or years or to one or more
separate items affecting such liability.
A closing agreement becomes final for
the ptirpose of this section on the date
of its approval by the Commissioner,

§1.1313 (a)-3 Final disposition of
clazm for refund as a¢ determination——
(a) In general. A determination may
take the form of a final disposition of a
claim for refund. Such disposition may
result in a determination with respect to
two classes of items, 1. e., items included
by the taxpayer in s claim for refund and
items applied by the Commissioner to
offset the alleged overpayment. The
time at which a disposition in respect
of a particular item becomes final may
depend not only upon what action is
taken with respect to that item but also
upon whether the claim for refund is al=«
lowed or disallowed.
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(b) Items with respect to which the
tazpayer’s clawm s allowed. (1) The
disposition with respect to an item as
to which the taxpayer’s contention in the
claim for refund is sustamed becomes
final on the date of allowance of the
refund or credit if—

(i) The taxpayer’s claim for refund
1s ungualifiedly allowed; or

(ii) The taxpayer’s contention with
respect to an item 1s sustamed and with
respect to other items 1s demed, so that
the net result 1s an allowance of refund
or credit; or -~

(ili) The taxpayer's contention with
respect to an item 1is sustained, but the
Commussioner applies-other items to off-
set the amount of the alleged overpay-
ment and the items so applied do not
completely offset such amount but
merely reduce it so that the net result 1s
an allowance of refund or credit.

(2) If the taxpayer’s contention in
the claim for refund with respect to an
item 1s sustained but the Commissioner
applies other items to offset the amount
of the alleged overpayment so that the
net result 1s a disallowance of the claim
for refund, the date of mailing, by regis-
tered mail, of the notice of disallowance
(see section 6532) 1s the date of the final
disposition as to the item with respect to
which the taxpayer’s contention 1s
sustamed.

(¢) Items with respect to which the
taxpayer’s claum 1s disallowed. The dis-
position with respect to an item as to
which the taxpayer’s contention in the
claim for refund 1s demied becomes final
upon the expiration of the time allowed
by section 6532 for-instituting suit on
the claim for refund, unless the suit 1s
instituted prior to the expiration of such
period, if—

(1) The-taxpayer’s claim for refund
1S unqualifiedly disallowed; or

(2) The taxpayer’s contention with
respect to an item 1s demed and with
respect to ofher items 1s sustained so
that the net result 1s an allowance of
refund or credit; or

-(3) The taxpayer’s contention with
respect to an item 1s sustained mn part
and denied in jpart. For example, as-
sume that the taxpayer claimed a .de-
ductible loss of $10,000 and a consequent
overpayment of $2,500 and the Commuis-
sioner concedes that a deductible loss
was sustained, but only in the amount
of $5,000. The disposition of the .claim
for refund with respect to the allowance
of the $5,000 and the disallowance of
the remaiming $5,000 becomes final upon
the expwration of the time for institut-
g suit on the claim for refund unless
suit 1s mstituted prior to the expiration
of such perod.

(d) Items applied by the Commis-
swner in reduction of the refund or
credit. If the Commussioner applies an
item 1 reduction of -the overpayment
alleged 1n the claum for refund, and the
net result 15 an allowance of refund or
credit, the disposition with respect to the
item so applied by the Comnussioner be-
comes final upon the expiration of the
time allowed by section 6532 for institut-
mg suit on the claim for refund, unless
suit 1s mstituted prior to the expiration
of such period. If such application of
the item results in the assertion of a
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deficiency, such action does not consti-
tute a final disposition of a claim for
refund within the meaning of §1.1313
(a)-3, but subsequent action taken with
respect to such deficiency may result in
8 determination under §§1.1313 (a)-1,
1.1313 (a)-2, or 1.1313 (a)-4.

(e) Elimwnation of waiting vperiod.
The necessity of waiting for the expira-
tion of the 2-year period of limitations
provided in section 6532 may be avoided
in such cases as are described in para-
graph (c¢) or (d) of this section by the
use of a closing agreement (see § 1.1313
(3)-2) or agreement under §1.1313
(a)~4 to effect a determination.

§1.1313 (a)-4 Agreement pursuant lo
section 1313 (a) (4) as adetermination—
(a) In general. (1) A determination
may take the form of an agreement made
pursuant to this section. This section is
intended to provide an expeditious
method for obtaining an adjustment
under section 1311 and for offsetting de-
ficiencles and refunds whenever possible.
‘The provisions of sections 1311 through
1315 must be strictly complied with in
any such agreement.

(2) An agreement made pursuant to
this section will not, in itself, establish

.the tax liability for the open taxable
year to which it relates, but it will state
the amount of the tax, as then deter-
mined, for such open year. The tax
may be the amount of tax shown on the
return as filed by the taxpayer, but if
any changes in the amount have been
made, or if any are being made by docu-
ments executed concurrently with the
execution of said agreement, such
changes must be taken into account.
For example, an agreement pursuant to
this section. may be executed concur-
rently with the execution of a waiver of
restrictions on assessment and collection.
of a deficiency or acceptance of an.over-
assessment with respect to the open tax-
able year, or concurrently with the
execution and filing of a stipulationin a
proceeding before the Tax Court of the
United States, where an item which is to
be the subject of an adjustment under
section 1311 is disposed of by the stipu-
lation and is not left for determination
by the court.

(b) Contents of agreement. An
agreement made pursuant to this sec-
tion shall be 50 designated in the heading
of the agreement, and it shall contain
the following:

(1) A statement of the amount of the
tax determined for the open taxable year
to which the agreement relates, and if
said lability is established or altered by
a document executed concurrently with
the execution of the agreement, a refer-
ence to said document.

(2) A concise statement of the ma-
tenal facts with respect to the item that
was the subject of the error in the closed
taxable year or years, and a statement
of the manner in which such item was
treated in computing the tax lability
set forth pursuant to subparagraph (1)
of this paragraph.

(3) A statement as to the amount of
the adjustment ascertained pursuant to
§1.1314 (a)-1 for the taxable year with
respect to which the error was made
and, where applicable, a statement as to
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the amount of the adjustment or
adjustments ascertained pursuant to
§ 1.1314 (a2)-2 with respect to any other
taxable year or years; and

(4) A waliver of restrictions on assess-
ment and collection of any deficiencies
set forth pursuant to subparagraph 3 of
this paragraph.

(c) Ezxecution and effect of agree-
ment. An agreement made pursuant fo
this section shall be signed by the tax-
payer with respect to whom the deter-
mination is made, or on the taxpayer’s
behalf by an agent or attorney acting
pursuant to a power of attorney on file
with the Internal Revenue Service. If
an adjustment is to be made in a case
of a related taxpayer, the asreement
shall be signed also by the related tax-
payer, or on the related taxpayer's be-
half by an agent or attorney acting
plrsuant to a power of attorney on file
with the Internal Revenue Service. It
may be signed on behalf of the Com-
missioner by the district director, the
assistant regional commissioner (ap-
pellate), or such other person as is au-
thorized by the Commussioner. When
duly executed, such agreement will con-
stitute the authority for an allowance of
any refund or credit agreed to therein,
and for the immediate assessment, of any
deficiency agreed to therem for the tax-
able year with respect to which the error
whs made, or any close taxable year or
years affected, or treated as affected, by
a net operating loss deduction or capifal
loss carryover determined with reference
to the taxable year with respect to which
the error was made.

(d) Finality of determination. A de-
termination made by an agreement pur-
suant to this section becomes final when
the tax lability for the open faxable
year to which the determination relates
becomes final. During the period, if
any, that a deficlency may be assessed
or a refund or credit allowed with respect
to such year, either the taxpayer or the
Commissioner may properly pursue any
of the procedures provided by law to se-
cure a further modification of the tax
liability for such year. For example, if
the taxpayer subsequently files a claxm
for refund, or if the Commissioner subse-
quently issues a notice of deficiency
with respect to such year, either may
adopt a position with respect o the item
that was the subject of the adjustment
that is at variance with the manner in
which said item was treated in the
agreement. Any assessment, refund, or
credit that is subsequently made with
respect to the tax liability for such open
faxable year, to the extent that it 1s
based upon a revision in the treatment
of the item that was the subject of the
adjustment, shall constifute an altera-
tion or revecation of the defermination
for the purpose of a redetermunation of
the adjustment pursuant to §1.1314
(b)-1 (d)

§1.1313 (b)-(c) Statutory prov-
sions; definitions of texpayer and related
taxpayer. \

Sgc, 1313. Definitions. * * *

(b) Taxpayer. Notwithstanding section
T701 (a) (14), the term ‘“taxpayer” means
any, percon subject to a tax under the ap-
plicable ravenue lavw,
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(c) Related taxpayer. -For purposes of
this part, the term “related taxpayer” means
5 taxpayer who, with the taxpayer with re-
spect to whom a determination is made,
stood, in the taxable year with respect to
which the erroneous inclusion, exclusiom,
omission, allowance,
made, in one of the following relationships:

(1) Husband and wife,

Grantor and fiduciary,
Grantor and beneficiary,
Fiduciary and, beneficlary, legitée, or

Decedent and decedent’s estate,
Partner, or

7) Member of an affillated group of
corporations (as defined in section 1504).

§ 1:1313 (c)-1 Related taxpayer An
adjustment 1n the case of the taxpayer
with respect to whom the error was made
may be authorized under section 1311
although the determination 1s made with
respect to a different taxpayer, provided
that such taxpayers stand in one of the
relationships specified 1n section 1313
(¢) The concept of “related taxpayer”
has application to all of the circum-
stances of adjustment specified 1n
§ 1.1312-1 through §1.1312-5; it does
not apply in the circumstances specified
in § 1.1312-6. If such relationship ex-
ists, it is not essential that the error
involve a transaction made possible only
by reason of the existence of the rela-
tionship. For example, if the error with
respect to which an adjustment s
sought under section 1311 grew out of
an assignment of rents between taxpayer
A and taxpayer B, who are partners, and
the determination 1s with respect to tax-
payer A, an adjustment with respect to
taxpayer B may be permissible despite
the fact that the assignment had nothing.
to do with the.business of the partner-
*ship. 'The relationship need not exist
throughout the entire taxable year with
respect to which the error was made,
but only at some time during that tax-
able year. For example, if a taxpayer
on February 15 assigns to his fiancee the
net rents of a building which the tax-
payer owns, and the two are marmed
before the end of the taxable year, an
adjustment may be permussible if the
detegmmation relates to such rents
despite the fact that they were not hus-
band and wife at the time of the assign-
ment. See §1.1311 (b)-3 for the
requirement in certain cases that the
relationship exist at the time an imcon-
sistent position 1s first maintained.

§1.1314 (a) Statutory pramsions;
amount and method of adjustment; as-
certainment of amount of adjustment.

Sec. 1314. Amount and method of adjust-
ment—(a) Ascertainment of amount of ad-
justment. In computing the amount of an
adjustment under this part there shall first
be ascertained the tax previously determined
for the taxable year with respect to which
the error was made. The amount of the tax
previously determined shall be the excess of—

(1) The sum of-—

(A) The amount shown as the.tax by the
taxpayer on his return (determined as pro-
vided in section 6211 (b) (1) and (3), re-
lating to the definition of deficiency), if a
return was made by the taxpayer and an
amount was shown as the tax by the tax-
payer thereon, plus

(B) The amounts previously assessed (or.
collected without assessment) as a deficiency,

over— . ©

or disallowance was’
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(2) The amount of rebates, as defined-in
section 6211 (b) (2), made.

There shall then be ascertained the increase
or decrease in tax previously determined
which results solely from the correct treat~
ment of the item which was the subJect of
the error (with due regard given to theeffect
of the iteln in the computation of gross
income, taxable income, and other matters
under this subtitle). A similar computation
shall be made for any other taxable year
affected, or treated as affected, by a net
operating loss deduction (as defined in sec-
tion 172) or by a capital loss carryover (as
defined in section 1212), determined with
reference to the taxable year with respect to
which the error was made. The amount so
ascertained (together with any amounts
wrongfully collected as additions to the tax
or interest, as a result of such error) for each
taxable year shall be the amount of the
adjustment for that taxablé year.

§ 11314 (a)-1  Ascertainment of
amount of adjustment in year of error
(a) In computing the amount of the ad-
Justment under .sections 1311 to 1315,
inclusive, there must first be ascertained
the amount of the tax previously deter-
mined for the taxpayer as to whom the
error was'made for the taxable year with
respect to which. the error was made.
The tax previously determined for any
taxable year may be the amount of tax
shown on the taxpayer’s return, but if
any changes in that amount have been
made, they must be taken mfo account.
In such cases, the tax previously deter-
mmed will be the sum of the amount
shown as the tax by the taxpayer.upon
his return and the amounts previously
assessed ‘(or collected without assess-
ment) as deficiencies, reduced by the
amount of any rebates made. The
amount shown as the tax by the tax-
payer upon his return and the amount
of any rebates or deficiencies shall be
determuned in accordance with the pro-
visions of section 6211 and the regula-
tions thereunder.

(b) (1) The tax previously deter-
mined may consist of tax for any tax-
able year begimmmng after December 31,
1931, imposed by subtitle A of the In-
ternal Revenue Code of 1954, by chapter
1 and subchapters A, B, D, and E of
chapter 2 of the Internal Revenue Code
of 1939, or by the corresponding provi-
sions of prior mternal revenue laws, or
by any one or more of such provisions.

(2) After the tax previously deter-
mined has been ascertained, a recompu-
tation must then be made under the laws
applicable to said taxable year to ascer-
tain the increase or decrease in tax, if
any, resulting from the correction of the
efror. The difference between the tax
previously determuined -and the tax as
recomputed after correction of the er-
ror will be the amount of the adjust-
ment.

(c) No change shall be made in the
treatment given any item upon which
the tax previously determined was based
other than in the correction of the item.
or items with respect to which the error
was made. However, due regard shall
be given to the effect that such correc-
tion may have on the compufation of
gross income, taxable income, and other
matters under chapter 1. If the treat-
ment of any item upon which the tax
previously determined was based, or if

the-application of any provisions of the
mternal revenue laws with respect to
such tax, depends upon the amount of
income (e, g. charitable contributions,
foreign tax credit, dividends .recelved
credit) readjustment in these particu-
lars will be necessary as part of the re-
computation in conformity with the
change in the amount of the income
which results from the correct trent-
ment of the item or items in respect of
which the error was made,

(d) Any interest or additions fo the
tax collected as a result of the error shall
be taken into account in determining the
amount of the adjustment.

(e) The application of this section
may be illustrated by the following ex-
ample:

Ezample. (1) For the taxable year 1049
a taxpayer with no dependents, who kept
his books on the cash receipts and disburse-
ments method, flled a joint return with his
wife disclosing adjusted gross income of
$42,000, deductions amounting to $13,000,
and a net income of $30,000. Included
among other items in the gross income woro
salary in the amount of 216,000 and ronts
accrued but not yet received in the amount
of $5,000. During the taxable year ho do-
nated $10,000 to the American Red Cross
and in his return claimed a deduction of
$6,300 on account thereof, represonting tho
maximum deduction allowable under tho
15-percent limitatlon imposed by sootion
23 (0) of the Internal Revenue Code of 1030
as applicable to the year 1949. In computing
his net income he omitted interest incomeo
amounting to $6,000 and neglected to take
a deduction for interest patd in the amount
of $4,500. The return disclosed a tax labile
ity of $7,788, which was assessed and paid.
After the expiration of the period of limi-
tations upon the assessment of a deficioncy
or the allowance of a refund for 1940, tho
Commissioner included the item of rental
income amounting fo $5,000 in tho tax«
payer’s gross income for the year 1960 snd
asserted o deflclency for that yenr, As o
result of a final decision of the Tax Court
of the United States in 1955 sustalning tho
deflclency for 19850, an adjustmont s aue
thorized for the year 1949,

(2) The antount of the adjustmont is
computed as follows:

Tax previously determined for 1949.. $7/768

Net income for 1949 upon which tax
previously determined was based.. 80,000

Less: Rents erroneously included.... 5,000

Balance
Adjustment for contributions (add
15 percent of $5,000) ccccmcmnnuuaa

25, 000
160
Net income as adjusted..eae.. 25,760

6, 163
7,188

———

1,636

Tax as recomputed -
Tax previously determinedaccaccnaas

Difference.
Amount of adjustment to be refunded
or credited 1, 636

(8) In accordance with the provislons ot
paragraph (c) of this section, the recompu~
tation to-determine the amount of tho ad«
justment does not take into consaldoration
the item of $6,000 representing intorost ro«
celved, which was omitted from grosd incomo,
or the item of $4,500 represonting interest
pald, for which no deduction was allowod.

§ 1.1314 (a)-2 Adjustment to other
barred taxable years. (a) An adjustment
1s authorized under section 1311 with
respect to a taxable year or years other
than the year of the error, but only if
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alltof {he follommng regqurements are
mets

(1) The tax liability for such other
year or years must be affected, or must
have been treated as affected, by a net
operating loss*deduction (as defined in
section 172) or by a capital loss carryover
(asdefined mn section 1212)

(2) The net operating jJoss deduction
or capital loss carryover must be deter~
mned with reference to the taxable year
with.respect to whnch the error was made.

(3) On the date of the determunation,
the adjustment with respect to such
other year or years must he prevented
by some law or rule of law, other than
sections 1311 through 1315 and section
7122 and the corresponding provisions of
prior revenue laws.

(b) The amount of the adjustment for
such other year or years shall be com-
puted 1n a3 manner similar to that pro-
vided m § 1.1314 (a)-1. The tax previ~
ously determuned for such other year or
years shall be ascertained. A recompu-
tation must then be made to ascertain
the increase or decrease mn tax, if any,
resulting solely from the correction of
the net operating loss deduction or capi~
tal loss carryover. The difference be-
tween the tax previously determined and
the tax as recomputed 1s the amount of
the adjustment. In the recomputation,
no consideration shall be given to items
other than the following: (1) The items
upon which the tax previously deter-
mined for such other year or years was
based, and (2) the net operating loss de~
duction or capital loss carryover as cor-
rected. In deternuming the correct net
operating loss deduction or capital loss
carryover, no changes shall be made 1n
taxable mncome (net mcome in the case
of taxable years subject to the provisions
of the Internal Revenue Code of 1939 or
prior revenue laws), net operating loss or
capital loss, for any barred taxable year,
except as provided in section 1314, Sec-
tion 172 and the corresponding provi-
sions of prior revenue laws, and the
regulations promulgated thereunder,
prescribe the methods for computing the
nef; operating loss deduction. Section
1212 and the corresponding provisions.
of prior revenue laws, and the regulations
promulgated thereunder, prescribe the
methods for computing the capital loss
Carryover.

(¢) A net operating loss deduction or
a capital loss carryover determned with
reference to the year of the error may
affect, or may have been treated as af-
fecting, a taxable year with respect to
which an adjustment 1s not prevented
by the operation of any law or rule of
law. In such case, the appropriate ad-
justment shall be made with respect to
such open taxable year. However, the
redetermination of the tax for such open
taxable year is not made pursuant to
sections 1311 to 1315, inclusive, and the
adjustment for such opent year and the
method of computation are not limited
by the provisions of said sections.

(@) The application of this section
may be illustrated by the followng
example:

Example. The taxpayer Is a corporation
which makes its income tax returns on a
calendar year basis. Its net income in 1949,
computed without any net operating loss
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deduttion was 10,000, but beeouse of & net
operating loss deduction in excess of that
amount resulting from a carryback of a net
operating Joss claimed for 1950, it paid no
incoms tax for 1849, On iis return for 1950
it showed an excess of deductions over gross
income of $14,000, and it pald no income tax
for 1950, For the year 1951 its net income,
computed without any net operating loss de-
ductlon, was $15,000, and a net operating loos
deduction of 813,000 was allowed (84,000 of
which was attributable to the carryover from
1950 and £9,000 of which was attributable to
the carryback of a net operating locs of
$9,000 sustzained in 1952). In 1957 the as-
-sessment of deficlencies or the allowance of
refunds for all of sald years are barred by
the statute of limitations.

(1) A Tax Court declsion entered In 1857
with respect to the taxable year 1953 con-
stituted a determination under which an
adjustment is authorized to the taxable year
1950, the year with respect to which the
error was made, ‘This adjustment increases
income for sald year by 815,000, so that in-
stead of a net operating loss of 814,000, its
corrected net income is §1,000 for 1850, nnd
the tax computed on that incomeo yvill be
assessed as g defielency for 1950, An adfust-
ment is authorlzed under this cection with
respect to each of the years 1949 and 1951,
as the tax labllity for each year was treated
as affected by a net operating loss deduction
which was determined by a ccmputation in
which reference was mndo to the year 1950,
In the recomputation of.the tax for 18489,
the nect operating loss carryback from 1950
will be ellminated, and in the recomputation
of the tax for 1951 the net operating loss
carryover from 1850 will be eliminated; for
each of the years 1949 and 1951 there will
be an adjustment svhich will be treated as
a deficlency for eald year.

(11) Assuming the same facts except that
the correctlon with respect to the year 19590
increases the net operating lezs for sald
year from §14,000 to §20,000. As a result of
this correction, there will be no change in
the tax due for 1949 and 1850. Howover, the
net operating loss deduction for 1951 is re-
computed to be 19,000, the apgregate of the
$10,000 carryover from 1950 and the £9,000
carryback from 1853 (the carryover from
1950 Is the excess of the §20,000 nat operating
loss for 1950 over the 810,000 net income for
1949, such 1949 income being determined
without any net operating lecs deduction).
As a result of the correctlon of the net
operating loss deductlon for 1951, the tax
recomputation will show no tax due for sald
year, and the adjustment for 1851 will recult
in a refund or credit of the tax previously
pald. Aforeover, computations resulting from
this adjustment will dicelose a net operating
loss carryover from 1952 to 1953 of £4.000,
that Is, the excess of the £3,000 net operating
loss for 1952 over the $5,000 net income for
1951 (such net income for 1951 belng com-
puted as the 815,000 reduced by the carry-
over of 310,000 from 1850, tho carryback from
1952 not being taken into account). A fur-
ther adjustment is authorized under cection
1311 with respect to any subsequent barred
year in which the tax Habllity 15 affected by
a carryover of the net operating locs from
1952, inasmuch a5 such carryover from 1952
has been determined by o computation in
which reference was made to 1959, the tax-
able year of the error,

§1.1314 (b)* Stalutory promsions;
amount and method of adjustment;
method of adjustment.

Sec. 1314. Amount and method of ad-
fustment. ¢ * *

(b) 2fethod of adjustment. Tho adjust-
ment authorized In cection 1311 (a) chalt
be made by assessing and collecting, or re-
funding or crediting, the amount therest
in the same manner as if it were a deficlency
determined by the Secretary or his delegats
with respect to the taxpayer as to wwhom the

4955

error was mode Oor an overpayment claimed
by such taxpayer, os the cose may be, for
the taxable year or years with respzct to
which an amount is ascertained under sub-
section (2), and as If on the date of the
determination one year remained before the
explration of the perfods of limitation upon
ascezsment or fillng claim for refund for
cuch taxzable year or years. If, 23 a result
of a determination descrived In section 1313
(a) (4), an adjustment has been made by
the ascessment and collection of a deficlency
or the refund or credit of an overpayment,
and subsequently such determination is
altered or revolied, the amount of the adjust-
ment accertained under subzection (a) of
thiz cectfon chzll be redetermined on the
basis of such alteration or revecation and
any overpayment or deficlency resulting
from such redetermination shall he refunded
or credited, or acseszed and collected, as the
casg may be, 25 an adjustment under this
part. In the case of an adjustment resultinz
from an increase or decrease In 2 net operat—
ing lozs which is carrifed back to the year
of adjustment, interest shall not be col-
lected or pald for any period prior to the
clece of the taxable year in which the net
operating loss arfses.

§1.1314 (b)-1 2fethod of adjustment.
(a) If the amount of the adjustment
ascertained pursuant to § 1.1314 (3)-1 or
§ 1.1314 (a)-2 represents an increase m
tax, it is to be treated as if it were a
defiiclency determined by the Commus-
sioner with respect to the taxpayer as
to whom the error was made and for the
taxable year or years with respect to
which such adjustment was made. The
amount of such adjustment is thus to
be assessed and collected under the lIaw
and regulations applicable to the assess-
ment and collection of deficiencies, sub-
ject, however, to the limitations imposed
by §1.1314 (c)-1. Notice of defiimency,
unless waived, must be issued with re-
spect to such amount or amounts, and
the taxpayer may contest the deficiency
before the Tax Court of the United
States or, if he chooses, may pay the
deficlency and later file claim for re-
fund. If the amount of the adjustment
ascertained pursuant fo §1.1314 (3)-1
or §1.1314 (a)-2 represents a2 decrease
in tax, it Is to be treated as if it were
an overpayment claimed by the taxpayer
with respect to whom the error was made
for the taxable year or years with respect
to which such adjustment was made.
Such amount may be recovered under
the law and regulations applicable to
overpayments of tax, subject, however,
to the limitations imposed by §1.1314
(c)~1. The taxpayer must file 2 claim
for refund thereof, unless the overpay-
ment {5 refunded without such claim,
and if the claim is denied or not acted
upon by the Commissioner withuin the
prescribed time, the taxpayer may then
file suit for refund.

(b) For the purpose of the adjust-
ments authorized by section 1311, the
period of limitations upon the makinz of
an assessment or upon refund or credif,
as the case may be, for the taxable year
of an adjustment shall be considered as
if, on the date of the determmation, one
year remained before the expiration of
such period. The Commissioner thus
has one year from the date of the deter-
mination within which fo mzil a nofice
of deficlency in respect of the amount of
the adjustment where such adjustment
is treated as if it were a deficiency. The
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issuance of such notice of deficiency, in
accordance with the law and regulations
applicable to the assessment of deficien~
cies will suspend the running of the
1-year period of limitations provided mn
section 1314 (b) In accordance with
the applicable law and regulations gov-
ernming the collection of deficiencies, the
period of limitation for collection of the
amount of the adjustment will com-
mence to run from the date -of assess~
ment of such amount.
and corresponding provisions of prior
revenue laws.) Similarly, the taxpayer
has a period of one year from the date
of the determimation within which to
file a claim for refund in respect of the
amount of the adjustment where such
adjustment is treated as if it were an
overpayment. Where the amount of the
adjustment 1s treated as if it were a de-
ficiency and the taxpayer chooses to pay
such deficiency and contest it by way
of a claim for refund, the period of lim-
itation upon filing-a claim for refund will
‘commence to run from the date of such
payment. See section 6511 and corre-
sponding provisions of prior revenue
laws.

(¢c) The amount of an adjustment
treated as if it were a deficiency-or an
overpayment, as the case may be, will
bear interest and be subject to additions
to the tax to the extent provided by the
internal revenue laws applicable to de-
ficiencies and overpayments for the tax-
able year with respect to which the
adjustment is made. In the case of an
adjustment resulting from an increase
or decrease in a net operating loss which
is carried back to the year of adjustment,
interest shall not be collected or paid for

any period prior to the close of the tax--

able year 1n which the net operating loss
arises.

(d) If, as g result of a determination
provided for in § 1.1313 (a)-4, an adjust-
ment has been made by the assessment
and collection of a deficiency or the re-
fund or credit of an overpayment, and
subsequently such determination 1s
altered or revoked, the amount of the
adjustment ascerta,med under §1.1314
(a)-1and § 1.1314 (a)-2 shall be redeter-
mined on the basis of such alteration or
revocation, and any overpayment or de~
ficiency resulting-from such redetermi-
nation shall be refunded or credited, or
assessed and collected, as the case may
be, as an adjustment under section 1311,
For the circumstances under which such
an agreement can be altered or revoked,
see paragraph (d) of § 1.1313 (a)-4.

§1.1314 (¢) Statutory provisions;
amount and method of adjustment; ad-
justment unaffected by other items.

Sec. 1314, Ashount and method of adjust-
ment, * * *

(c) Adjustme_nt unaffected by other items.
The amount to be assessed and collected in
the same manner as a deficiency, or to be
refunded or credited in the same manner as
an overpayment, under this part, shall not
be diminished by any credit or set-off based
upon any item other than the one which
was the subject of the adjustment. Other
than in the case of-an adjustment resulting
from a determination under section 1313 (a)
(4), the amount of the adjustment under
this part, if paid, shall not be recovered by
a claim or suit for refund or suit for erro-
neous refund based upon any item other

(See section 6502,

PROPOSED RULE MAKING

than the one which was the subject of the
adjugtment.

§ 1.1314 (¢)-1 Adjusiment unaffected
by other items. (a) The amount of any
adjustment -ascertained under § 1.1314
(a)-1 or § 1.1314 (a)-2 shall not be di-
mimshed by any credit or set-off based
upon any item other than the one that
was the subject of the adjustment.

(b) The application of this section
may be illustrated by the following ex-
amples:

Ezxample (1). In the example sét forth
in paragraph (e) of §1.1314 "(a)-1, if, after
the amount of the adjustment had been as-
certained, the taxpayer filed a refund claim
for the amount thereof, the Commissioner
could not diminish the amount of that claim
by offsetting against it the amount of tax
which should have been paid with respect
to the $6,000 Interest item omitted from
gross income for the year 1949; nor could
the court, if sult were brought on such ciaim
for refund, offset against the amount of the
adjustment the amount of tax which should
have been paid with respect to such interest.
Similarly, the amount of the refund could
not be Increased by any amount attributable
to the taxpayer’s faflure to deduct the $4,500
interest.paid in the year 1949.

Example (2). Assume that a taxpayer in-
cluded in his gross income for the year 1953
an item which should have been included
in his gross income for the year 1952. After
the expiration o6f the period of limitations
upon the assessment of a deficiency or the
allowance of a refund for 1952, the taxpayer
filed a claim for refund for the year 1953
on the ground that such item was not prop-
erly includible’in gross income for that year,
The claim for refund was allowed by the
Commissioner and as a result of such deter-
mination an. adjustment was authorized
under section 1311 with respect to the tax
for 1952. If, in such case, the Commissioner
issued a notice of deficiency for the amount
of the adjustment and the taxpayer con-
tested the deficiency before the Tax Court
of the United States, the taxpayer could not
in such proceeding claim an offset based
upon his failure to take an_allowable deduc-~
tion for the year 1952; nor could the Tax
Court in its decision offset against the
amount of the adjustment any overpayment
for the year 1952 resulting from the failure
to take such deduction.

(¢) ~If the Commussioner has refunded
the amount of an adjustment under sec-
tion 1311, the amount so refunded may
not subsequently be recovered by the
Commissioner m any suit for erroneous
refund based upon any item other than
the one that was the subject of the
adjustment.

Ezample. In the example set forth in
paragraph (e) of § 1.1314 (a)-1, if the Com-
missioner had refunded the amount of the
adjustment, no part of the amount so re-
funded could subsequently be recovered by
the Commissioner by & suit for erroneous
refund based on the ground that there was
ho overpayment for 1949, as the taxpayer had
failed to include in gross income the $6,000
item of interest received in that year.

(d) If the Commssioner has assessed
and collected the amount of an adjust-
ment under section-1311, no part thereof
may be recovered by the taxpayer in any
suit for refund based upon any item
other than the one that was the subject
of the adjustment.

Ezample. In example (2) of paragraph
(b) of this-section, if the taxpayer had paid
the amount of the adjustment, he could not
subsequently recover any part of such pay-

‘ment In a suit for refund based upon the

failure to take an allowable deduction for
the year 1952,

(e) If the amount of the adjustment
is considered an overpayment, it may bo
credited, under applicable law and regu-
lations, together with any interest
allowed thereon, against any liability in
respect of an internal revenue tax on the
part of the person who made such over-
payment. Likewise, if the amount of
the adjustment is considered as a defi-
clency, any overpayment by the tax-
payer of any internal revenue tax may
be credited against the amount of such
adjustment 1 accordance with the ap-
plicable law and regulations thereunder,
(See section 6402 and the corresponding
provisions of prior revenue laws.,) Ac«
cordingly it may be possible in one
transaction- betweenn the Commissioner
and the taxpayer to settle the taxpayer's
tax liability for the year with respect to
which the determination is made and to
make the adjustment under section 1311
for the year with respect to which the
error was made or for a year which is
affected, or treated as affected, by a net
operating loss deduction or a capital loss
carryover from the year of the error.

§1.1314 (d)-(e) Statutory provi-
swons; amount and method of adjust-
ment; no adjustments for yedrs prior to
1932; not applicable to tax imposed by
subtitle C.

Sec. 1314, Amount and method of adﬁwt-
ment., * * =

(d) Periods for which adfustments may
be made. No adjustment shall bo made un-
der this part in respect of any taxablo yoar
beginning prior to January 1, 1932,

(e) Taxes imposed by subtitle ¢, This
part shall not apply to any tax imposed by
subtitle C (sec. 3101 and following relating
to employment taxes).

§ 1.1315 Statutory provisions; effec-
tive date.

Sec. 1315. Effective data—(n) In general,

'This part shall apply only to detoerminations

(as defined in section 1313 (a)) made after
the 90th day after the date of enactment of
this title.

(b) Transitional provision. Notwithe
standing any other provision of this title,
section 3801 of the Internal Revenue Code
of 1939 shall apply to determinations (as
defined In subsection (a) of such sgection)
made on or before such 90th day as if this
title had not been enacted.

[F. R. Doc. 56-565678; Filed, July 11, 1956;
8:60 a. m.]

[ 26 CFR (1954) Part 11

INCOME TAx; TAXABLE YEARS BEGINNING
AFTER DECEMBER 31, 1953

INVOLUNTARY LIQUIDATION OF LIFO
INVENTORIES

Notice is hereby given that, pursuant
to the Administrative Procedure Act, ap-
Pproved June 11, 1946, the regulations set
forth in tentative form below are pio-
posed to be prescribed by the Commis-
sioner of Internal Revenue with the ap-
proval of the Secretary of the Treasury.
Prior to the final adoption of such regu-
lations, consideration will be given to
any data, views, or arguments per-
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taimng thereto which are submitted in
writing, ;. duplicate, to the Commis-
sioner of Internal Revenue, Attention:
T:P, Washington 25, D. C., within the
period of 30 days from the date of pub-~
lication of this notice in the Feperan
REeGisTER. The proposed regulations are
to be issued under the aunthority con-
tamed m sections 1321 and 7805 of the
Internal Revenue Code of 1954 (68A Stat.
342, 917- 26 U. S. C. 1321, 7805).

[sEAL] T. COLEMAN ANDREWS,
Commussioner of Internal Revenue.

The following regulations are hereby
promulgated under section 1321 of the
Internal Revenue Code of 1954.

§1.1321 Statuiory provisions; mnvol-
uniary liquidation of lifo inventories.

Sec. 1321. Involuntary liquidation of lifo
wnventories—(a) Adjustment of taxable in-
come and resulting tar. If, for any taxable
year ending after June 30, 1950, and before
January 1, 1955, the closing inventory of a
tazpayer inventorying goods under the meth-
od provided in section 22 (d) of the Internal

.Revenue Code of 1939 reflects a decrease from
the opening inventory of such goods for such
year, and if the taxpayer elects, at such time
and in such manner and subject to such
regulations as the Secretary or his delegate
may prescribe, to have this section apply, and
if it is established to the satisfaction of the
Secretary or his delegate, in accordance with~
such regulations that such decrease is at-
tributable to the involuntary liquldation of
such.-Inventory as defined in section 22 (d)
(6) (B) of the Internal Revenue Code of 1939
(as modified by subsection (b) of this sec-
tion), and if the closing inventory of a sub-
sequent taxable year, ending before January
1, 1956, reflects & replacement, in whole or
in part, of the goods so previously liquidated,
then the taxable income of the taxpayer
otherwise determined for the year of such
involuntary liquidation shall be increased by
an amount equal to the excess, if any, of the
aggregate cost of such goods reflected in the
opening inventory of the year of involuntary
liquidation over the aggregate replacement
cost, or decreased by an amount equal to
the excess, if any, of the aggregate replace-
ment cost of such goods- over the agpgregate
cost thereof reflected in the opening inven-
tory of the year of the involuntary liquida-
tion. The taxes imposed by this chapter
(and by chapters 1 and 2 of the Internal
Revenue Code of 1939) for the year of such
liquidation, for preceding taxable years, and
for all taxable years intervening between the
year of liquidation and the year of replace-
ment shall be redetermaned, giving effect to
such adjustments. Any increase in such
taxes resulting from such adjustments shall
be assessed and collected as a deficiency but
without interest, and any overpayment so
resulting shall be credited or refunded to the
taxpayer without interest.

(b) Definitions. For purposes of this
section, the term “involuntary liquidation”
shall have the meaning given to it in section
22 (d) (6) (B) of the Internal Revenue Code
of 1939 and, in addition, it shall mean a
failure, as referred to in that section, on the
part of the taXpayer due, directly and ex-
clusively, to disruption of normal trade re-
lations between countries. ¥For purposes of
this section, the words “enemy” and “war’”
as used 1n such section 22 (d) (6) (B), shall
be interpreted, pursuant fto regulations pre-
scribed by the Secretary or his delegate, in
such a way as to apply to circumstances,
occurrences and conditions, lacking a state
of war, which are similar, by reason of a
state of mational preparedness, to those
which would exist under a state of war.

(c) Spectal rules. Subparagraphs (C) and
(E) of section 22 (d) (6) of the Internal
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Revenue Code of 1939, to tho cxtent thas
they refer to any taxpayer subject to cub-
paragraph (A) of such cectfon or to tho
adjustments specified in or resulting from
the effect of subparagraph (A) of guch cec-
tlon, shall apply to a taxpayer subject to
this section or to adjustments specified in
or resulting from the effect of this cection
as though they specifically Ffeferred to this
sectlon. If, for any taxable year ending
after June 30, 1950, and befere January 1,
1953, subp ph (C) of such cection 22
(d) (6) applies with respect to Involuntary
liquidations of goods of the came clacs sub-
Ject to both subparagraph (A) of such cec-
tion and to this cectlon, the involuntary
liquidations of such goods sublect to this
section shall be considered for the purposs
of such subparagraph (C) £s having eeccurred
before the involuntary liquidations of such
goods subject to subparagraph (A) of such
section 22 (d4) (6). For the purposs of this
subsection, and with respect to the taxable
years covercd by this cectlon, the reference
in subparagraph (E) of such cectlon 22 (d)
(6) to sectlon 734 (d) shall be taken a3 a
reference to section 452 (d) of the Internal
Revenue Code of 1939, and, with respect to
any taxable year to which any provision of
the Internal Revenue Code of 1939 may not
be applicable, references in guch gubpara-
graph to such provision ghall, where appli-
cable, be deemed 2 Yreference to the corre-
sponding provision of the Internal Revenuo
Code of 1954.

§ 1.1321-1 Involuniary liquidation of
lifo 1nventories. (a) Section 22 (d) (6)
(B) of the Internal Revenue Code of
1939 provides as follows:

(B) Definition of involuntary liquidation.
The term “involuntary liquidation™ as used
in this paragraph, means the sale or other
disposition of gocds Inventorled under the
method described in this subcectlon, elther
voluntary or involuntary, coupled with a
fallure on the part of the taxpayer to pur-

chase, manufacture, or otherwice produces

and have on hand at the clese of the taxabla
year in which such gale or other disposition
occurred such goods as would, If on hand
at the close of such taxable year, ba subject
to the application of the provisions of thig
subsection, if such fallure on the part of the
taxpayer is due, directly and exclusively, (1)
to enemy capture or control of cources of
Himited foreign supply; (1) to chipping or
other transportation shortages; (ilil) to ma-
terinl shortages resulting from priorities or
allocations; (Iv) to labor ghortages; or (v)
to other prevatling twar conditions bsyond
the control of the taxpayer.

(b) (1) If, during any taxable year
ending after June 30, 1950, and before
January 1, 1955, the disruption of normal
trade relations between countries, or one
or more of the conditions attributable
to a state of national preparedness and
beyond the control of the taxpayer, as
prescribed by section 22 (d) (6) (B) of
the Internal Revenue Code of 1939, as
modified by section 1321 (b) of the In-
ternal Revenue Code of 1954, should
render it impossible during such peried
for a taxpayer using the last-in first-out
mventory method to have on hand at
the close of the taxable year a stock of
merchandise in kind and description
like that included in the opening inven-
tory for the year, or in a quantity equal
to that of the opening inventory, the
resulting inventory decrease for the year
will be regarded, at the election of the
taxpayer, as reflecting an involuntary
liquidation subject to replacement. If
the taxpayer notifies the Commissioner
within the period prescribed below that
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he intends to effect a replacement of the
liquidated stock, in whole or in part, and
that he desires to have applied 1 his
case the involuntary liquidation and re-
placement provisions of section 1321, and
if he establishes to the satisfaction of
the Commissioner the involuntary char-
acter of the liquidation to which ks
stock has been subjected, effect shall be
given, when replacement has been mads,
in whole or in part, but only o the extent
made in taxable years ending before
January 1, 1956, to an adjustment of
taxable income for the year of ligmda-
tion in the amount of the difference be-
tween the replacement costs incurred
and the original inventory cost of the
lquidated base stock inventory thaf 1s
replaced. The notification is fo be mven
within 6 months after the filing by the
taxpayer of his income tax return for
the year of the liquidation. However,
if the liquidation occurs in a taxable
year endinz after December 31, 1953, the
notification may be given at any time
within 3 months after the promulzation
of regulations under section 1321, or
prior to the expiration of the 6-month
perlod following the filing of-the return,
whichever expiration date later occurs.

(2) If the replacement costs exceed
such inventory costs, the taxable income
of the taxpayer otherwise computed for
the year of liquidation shall be reduced
by an amount equal to such excess. If
the replacement costs are less than the
inventory costs, taxable income ofher-
wise computed for the year of Yquida-
tion shall be increased to the extent of
such difference. Any defictency in the
income of excess profits tax of the tax-
payer, or any overpayment of such taxes,
attributable to such adjustment shail
be assessed and collected or credited or
refunded to the taxpayer without m-
terest.

(c) (1) A failure on the part of the
taxpayer to have on hand in his closmg
inventory for the taxable year merchan-
dise of the kind, deseription, and quan~-
tity of that reflected in. his opening
inventory will be considered as an mvol-
untary lquidation only if it is estab-
lished to the satisfaction of the Commis-
sloner that such failure is due wholly to
his inability to purchase, manufacture,
or otherwise produce and procure de-
livery of such merchandise durmng the
taxable year of liquidation by reason of
the disruption of normal trade relations
between countries or by reason of cer-
tain war conditions, described m section
22 (@) (6) B) of the Infernal Revenue
Code of 1933, as modified by section 1321
(b). Such war condifions are (i) short-
ages in the source of foraign supply by
reason of capture or control by an en-
emy* (ii) shipping or other transporta-
tion shortages; (ili) matenal shortages
resulting from priorities or allgcations;
(v) labor shortages; and (v) similar
war conditions beyond the control of
the taxpayer. For the purpose of the
precedinz sentence, the words “enemy”
and “war” shall be interpreted fo apply
to circumstances, occurrences, and con-
ditions lacking a state of war, which
ere similar, by reason of a stafe of na-
tional preparedness, to those which
would exist under a state of war.
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(2) The various directives, orders,
regulations, and allotments 1ssued by the
Tederal Government in connection with
national preparedness are among such
circumstances and conditions which
might be recognized as effecting an -
voluntary liquidation under this section.
Likewise, a voluntary compliance with a
request of an authorized representative
of .the Federal Government made upon
an industry or an important segment
thereof, or a voluntary allocation of ma-
terials by an industry or important seg-
ment thereof sanctioned by the Federal:
Government, if made 1n connection with
the national preparedness program,
mught be considered as such a circum-
stance or condition. Similarly, so much
of an inventory decrease as 1s directly
and exclusively attributable to'the Fed-
eral Government's stockpiling program
for periods during which an item 1s not
subject to allotment shall also be con-
sidered as subject to the provisions of
seetion 1321. 'Thus, so much of an -
ventory decrease as 1s due wholly to the
effect of directives, orders, regulations,
or allotments 1ssued pursuant to the De-
fense Production Act of 1950, as amended
(50 U. S. C. App. 2061) or to any other
cireumstance or condition which 1s solely
dependent upon other action taken by
the Federal Government in furtherance
of the national preparedness program,
ordinarily shall be considered as an in-
voluntary liquidation under section 1321
and this section; however, to the extent
that such a decrease is due to the dis-
position of goods acqured in violation of
such directives,* orders, regulations, or
allotments, such decrease shall not be
considered as such an involuntary liqui~
dation. An inventory decrease due di-
rectly and exclusively to a disruption of
normal trade relations between countries
shall :be considered 'as an involuntary
liquidation subject to the rules and re-
quirements preseribed in this section, -
cluding the requirement that the tax-
payer establish to the satisfaction of the
Commissioner .the cause of the involun-
tary liqudation. A disruption of normal
trade relations between countries may be
reflected by unusual export limitations
1mposed by a foreign government, by un-
usual exchange restrictions, or by other
unusual circumstances or conditions be-
yond the control of the taxpayer.

(3) A voluntary shift by the taxpayer,
in the exercise of business judgment, to
merchandise of a different character,
description, or use, or to merchandise
processed out of a substantially different
kind of raw materials while raw mate-
rials of the type originally used.are still
available will not be considered as an
involuntary liquidation notwithstanding
the fact that such a shift in merchan-
dise stocked was prompted by s shift-
g market demand attributable to the
above conditions. The term “involun-
tary liquidation” presupposes a physical
mability to mamntain a normal mventory
as distinguished from a financial or busi-
ness disinclination on the part of the
taxpayer to do so.

(d) If the taxpayer would have the
Involuntary liquidation and replacement
brovisions applicable with respect to any
inventory decrease, he must so elect
within the time prescribed by this sec-
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tion. In making such election, the tax-
payer shall attach to his return and
make a part thereof, or he shall furnish
separately to the Commussioner, a state-
ment setting forth the following mat-
ters: (1) The desire of the taxpayer to
mmvoke the mvoluntary liquidation and
replacement provisions; (2) a detailed
list or other identifying description of
the items of merchandise claimed to
have been subjected to involuntary
liguidation and the extent to which re-
placement 1s intended; (3) the circum-
stances relied upon as rendering the tax-
payer unable to maintamn throughout the
taxable year a normal inventory of the
items 1nvolved, mntluding evidence of the
applicable inventory control figures for
the beginning and the close of the tax-
able year submitted to the appropriate
Federal, agency in control of defense
production (or 4f none, a statement-to
that effect) allotments applied for, al-
lotments received, and reason for fail-
ure to place allotments received; (4)
detailed proof of such circumstances to
the exftent that they may not be the
subject-matter of common knowledge;
(5) a full deseription of what efforts
were made on the part of the taxpayer
to effect replacement during the taxable
year and the result of such efforts; and
(6) 1n the case of an election made pur~
suant to.an extension of time granted
by the Commussioner, the circumstances
relied upon as justifying the election at
such time, together with a disclosure of
the extent, if any, to which replacements
have already been made.

(e) The election of the taxpayer to
treat an involuntary decrease of inven-
tory as subject to the replacement
adjustments 1s to be exercised separately
for each taxable year reflecting such a
decrease and the election, once exercised
with respect to a given year, shall be
mrevocable with respect to the particu-
lIar decrease involved and its replace-
ment, and shall be binding for the year
of liquidation, the year of replacement,
and-all prior, intervening, and subse-
quent years to the extent that such prior,
mtervening, and subsequent years are
affected by the adjustments -authorized.
‘The ultimate replacement and the re-
sulting adjustment for the year of
ligmdation may have consequences,
among others, in-the earnings and profits
of intervening years and the inventory

accounts of subsequent years. ‘They may"

have consequences 1n the prior years by
reason of adjustments 1n net operating
loss or unused excess profits credit carry-
backs, and in mtervemng and subse-
quent taxable years by reason of adjust-
ments 1n carry-overs. Adjustments are
to be made for the several years affected
consistent with the adjustments made
for the year of liquidation. Detailed
records shall be mamtained such as will
enable the Commuissioner, mn his exami-
nation of the taxpayer’s returns for the
year of replacement, readily to verify the
extent of the inventory decrease claimed
to be mvoluntary mn character and the
facts upon which such claim 1s based,
all subsequent mventory imcreases and
decreases, and all other facts matenal
to the replacement adjustment author-
1zed. For_taxable years subject to the
Internal Revenue Code of 1939, an elec~

tion under § 39.22 (d)~7 (e) of Reguln-
tions 118 or § 29.22 (d)-T of Regulations
111 to have the involuntary liquidation
and replacement provisions of section
22 (d) (6) of the Internal Revenue Code
of 1939 apply with respect to any inven-
tory decrease for taxable years to which
such section applies, shall be given the
same effect as if such election had been
made under this section, (See section
7807 (b) (2).)

(f) Notwithstanding the ultimate pur-
chase price or the cost of production
ultimately mecurred by the taxpayer in
effecting replacement of a stock invol-
untarily Hquidated, the merchandise
reflecting the replacemenst shall be taken
mto purchases and included in the clos«
mg inventory for the year of replace-
ment, and shall be included in tho
mventories of subsequent taxable years,
at the inventory. cost figure of the mer-
chandise replaced.

(g) The goods reflected in any inven-
tory increase in a year subsequent to o
year of involuntary liquidation, to the
extent that they constitute items of the
kind and description lquidated in prior
years, whether or not in a year of invol-
untary liquidation, shall be deemed, in
the order of their acquisition, as having
been acquwred by the texpayer in re-
placement of like goods most recently
liquidated and not previously replaced.
In a case involving involuntary lquida~
tions of goods of the same class subject
to the provisions of both section 22 (d)
(6) (A) of the Internal Revenue Code
of 1939 and section 1321 of the Internal
Revenue Code of 1954, the involuntary
liquidations of such goods subject to the
provisions of section 1321 shall, for the
purpose of replacements made in taxable
years ending before January 1, 1953, be
considered as having occurred prior to
the involuntary liquidations of such
goods subject to the provisions of sec-
tion 22 (d) (6) (A) of the Internal Rev-
enue. Code of 1939. To the extent that
the items of increase are allocated to
items liquidated voluntarily, no adjust-
ment will be required or permitted.
Such replacement merchandise wiill be
carried In the inventory at its actual
cost of acquisition. To the extent that
replacements are allocated to items in-
voluntarily liquidated, however, the pro-
visions of this section shall apply, both
with respect to adjustments for the year
of liquidation and other taxable yeatrs
affected and with respect to inventory
computations for the year of replace-
ment and all subsequent taxable years.

(h) In some cases it may appear that,
at the time of the filing of the income
tax return for the year of replacement,
or within three years thereafter, an ad-
Justment with respect to the income or
excess profits taxes for the year of the
mvoluntary liquidation, or for some prior,
mtervening, or subsequent taxable year,
15 prevented by the running of the stat-
ute of limitations, by the execution of
a closing agreement, by virtue of a court
decision which has become final, ox by
reason ‘of some other provision or rule
of law other than section 7122 (relating
to compromises) and other than the
mventory replacement provisions. The
adjustments provided for in connection
with the mvoluntary liquidation and re%

~
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placement of inventory shall neverthe-
less be made, but only if, within a period
of three years after the date of the
filing of the mcome tax return for the
year of replacement, a notice of defi-
ciency 1s mailed or a claim for refund is
filed. No credit or refund will be al-
lowed under such circumstances, whether
within or without such three-year period,
mn the absence of a claim for refund
duly filed; nor will a resulting deficiency
be assessed or collected under section
6213 (d) relating to waivers of restric-
tions. The issuance of the Statutory
notice of deficiency or the filing of a
claim for refund are statutory conditions
upon which depend the provisions of
section 22 (d) (6) (E) of the Internal
Revenue Code of 1939, referred tc.an sec-
tion 1321 (¢) of the Internal Revenue
Code of 1954. The adjustment author-
1zed by section 22 (d) (6) (E) of the
Internal Revenue Code of 1939 1s limited
further to the fax attributable solely
to the replacement adjustments. The
amount of the adjustment shall be com-
puted by reference to the amount of the
tax previously determined, and without
regard to factors affecting the taxable
year involved to which no effect was
given 1 such prior determination. The
tax previously determined shall ke ascer-
tamed 1 accordance with the principles
stated in section 452 (d) of the Internal
Revenue Code of 1939. Any deficiency
paad or any overpayment credited or
refunded under these circumstances shall
not be subject to recovery on a claim for
refund or a suit for the recovery of an
erroneous refund in any case m which
such claim or suit 1s based upon factors
other than those giving rise to the
adjustments made.

§ 1.1321-2 Liquidation and replace-
ment of lifo wmveniories by acquiring
corporations. For additional rulesin the
case of certain vorporate acquisitions re-
ferred to 1n section 381 (a) see section
331 (e¢) (5) and the regulations there-
under.

[F. R. Doc. 55-5577; Filed, July 11, 1855;
8:49 a. m.}

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

[7 CFR Part 907 1
[Docket No. AO-212-A10]

HanpLiNG oF MILX 1IN MILWAUKEE, WIS,
MARKETING AREA

NOTICE OF RECOMMENDED DECISION AND
OPPORTUNITY TO FILE WRITTEN EXCEP-
TIONS WITH RESPECT TO PROPOSED
AMENDMENTS TO TENTATIVE MARKETING
AGREEMENT, AND TO ORDER, AS ALIENDED

Pursuant to the provisions of the Agri-~
cultural Marketing Agreement Act of
1937, as amended (7 U. S. C. 601 et seq.)
and the applicable rules of practice and
procedure, as amended, goverming the
formulation of marketing agreements
and marketing orders (7 CFR Part 900)
notice 1s hereby given of the filing with
the Hearing Clerk, of the recommended
decision of the Deputy Administrator,
Agnicultural Marketing Service, United
States Department of Agriculture, with

FEDERAL REGISTER

respect to proposed amendments to the
tentative marketing asrecment and to
the order, as amended, resulating the
handling of milk in the Milwaulkee, Wis-
consin, marketing area. Interested par-
ties may file written exceptions to this
decision with the Hearint Clerl:, United
States Department of Anriculture, Wash-
ington 25, D. C,, not later than the close
of business the 5th day after publication
of this decision in the Feooran Recisten.
Exg:eptions should be filed in quadrupli-
cate.

Prelinzmnary statement. ‘The hearins,
on the record of which the propozed
amendment to the tentative marletineg
agreement and to the order, as amended,
was formulated, was conductcd at Liil-
waukee, Wisconsin, June 15 and 16, 1955,
pursuant to notice thereof which was
1ssued on June 8, 1955 (20 F. R. 4140)

The material issues on the record
were:

1. Modification of the supply-demand
adjustment;

2. Class I price differentials;

3. Calculation of producer bases;

4, Amount of allowable shrinkage in
Class IV and allocation of shrinkage;

5. Verification and certification of use
of milk in nonfluid milk plants;

6. Use of midwest condensary paying
prices as an alternative formula for es-
tablishing the Class IIX price; and

7. Various changes in order lanzuane
for the purpose of bringing the lansuage
up to date, particularly to clarify lan-
guage with respect to classification and
allocation.

Findings and conclucions. The follow-
Ing findings and conclusions are based
upon evidence contained in the record
of the hearing:

1. Supply-demand adjustment. The
supply-demand adjustment provisions
should be changed in a manner to con-
form with changes in the corresponding
provisions of the Chicazo order.

An automatic adjustment of Class I
and Class XX prices is provided in the
order based on the volume of milk re-
ceived and sales under the Chica~o or-
der. The supply-demand ratio is the
percentage relationship, during the most
recent 12-month period for which data
are available, of sales of Class Iand Class
IO milk under the Chicago order to re-
ceipts of milk from producers under that
order. The difference of this percent-
age from 72 percent is multiplied by
three cents for each full percent of dif-
ference, to crrive at the price adjust-
ment.

Proposals were made by producer as-
sociations to modify or suspend the
supply-demand price adjustment in the
order. ‘The general purpose of the vari-
ous proposals was to lessen or eliminate
the price deductions now resulting from
the adjustment factor.

One proposal was made to combine
the milk receipts and utilization in the
Milwaukee and Chicago markets to give
a broader basis for the price adjustment.
The supply-demand price adjustment in
this market is now based only on data
for receipts and utilization in the Chi-
cago market, The averane level of
utilization in the Milwaukee market is
higher than that experlenced in the Chi-
cago market. The fact that this market
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is a smaller market, with an mdividval-
handler method of pooling, and that it
can depend on the Chicazo pool for ra-
sarve supplies, undoubtedly influences
this difference in utilization.

In view of these differences mn the
character of the two marksts, it 13 ap-
parent that cther parts of the supply-
demand provisions would need to b2
re-examined and probably reconstructed
if the data for the two marlets were
combined. Also, the rate of adjustment,
which i3 now three cents pzr full parcent
of difference of the supply-demand ratio
from 72 percent, mizht nezd to be dif-
ferent. Furthermore, unless the same
change could he made under the Chicato
order, the price relationship between the
two markets would be disturbed.

Testimony during the heariny pointed
to the need for coordinating the prices
in this mari:et with theoz2 for the Cincaczo
markef. It was indicated that this mar-
Let obtains reserve supplies from Chicaco
pool plants. The market is within the
Chicaso millished and there 1s a general
intermingzling of producers for the two
markets. Producers readily shift from
one marlket to the other. These facts
substantiate & continuance of the present
order price relationship to the Chicato
market. Milwaukee area prices are
equivalent to the Chicago order prices
adjusted for the mileaze zone m which
the Milwaukee marlet is located.

In 2 recommended deciston on pro-
posals to amend the Chicazo order 1ssued
June 29, 1955, on the record of a hearing
held on May 9 and 10, 1955, it 1s con-
cluded that certain modifications should
b2 made in the supnly-demand price
adjustment under that order. The pro-
posed modification would add a factor
governing price adjustment, which
would be the difference of the current
supply-demand ratio from the corre-
sponding ratio calculated three months
previously. This difference would be
added to or subtracted from the current
supply-demand ratio (depending on the
direction of the change) and the resulf
would be termed an “adjusted supoly-
demand ratio.* The rate of two cents
per full percent of difference of this
“adjusted supply-demand ratio” from
172 percent would be the adjustment ap-
plied to Class X and Class II prices. In
the recommended decision on the Chi~
cago order, it is concluded that thus
would be an appropnate modification of
the supply-demand adjustment so as to
hasten changes in prices when there 1s
a chane In the trend of utilization.

In view of the close relationshup of
this market to the Chicago market, a
similar change in fhe supply-demand
adjustment for this market appears ap-
propriate. Examination of the effect of
such a supply-demand adjustment mn
recent years, shows that it would have
resulted in about the same range of price
adjustment as the adjustments effective
since mid-1952 (includinz the effect of
the 24-cent limitation) The modified
supply-demand adjustment would have
resulted in a quicker responss at times
when there was a change in the trend of
utilization. It would have resulted m
an earlier increase of Class I and Class IT
price differentials in response to chang-
ing supply and demand conditions in the
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latter part of 1954 and early 1955. The
supply-demand adjustment effective un-~
der the order durmng this period re-
mained at the lower limit of 24 cents
until April, 1955. The supply-demand
adjustment, as proposed to be modified,
would have resulted in a minus adjust-
ment of eight cents per hundredweight
in May 1955 as compared to the adjust-
ment of minus 18 cents which was effec-
tive. For June this year the adjustment
would have been a minus 4 cents mstead
of 15 cents.

This appears to be an appropriate
modification of the supply-demand ad-
Justment based on the evidence mn the
record.

Issues No. 2, 3,4,5,6,and 7 Action
on 1ssites numbered 2 through 7, mclu-
sive, 1s reserved for a further decision
on this record.

General findings. (a) The proposed
marketing agreement and the order, as
amended, and as hereby proposed to be
further amended, and all of the terms
and conditions thereof will tend to ef-
fectuate the declared policy of the act;

(b) The parity prices of milk as de-
termined pursuant to section 2 of the
act are not reasonable 1n view of the
price of feeds, available supplies of feeds
and other economic conditions which af-
fect market supply and demand for milk,
in the marketing area and the mmmmum
prices specified 1n the proposed market-
ing agreement and the order, as amend-
ed, and as hereby proposed to be further
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest; and

(¢) The proposed order, as amended,
and as hereby proposed to be further
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to personsin the respee-
tive classes of industrial and commer-
cial activity specified in a marketing
agreement upon which a hearing has
been held.

Rulings on proposed findings and con-
clusions. Briefs were filed which con-
tamned statements of fact, proposed
findings and conclusions, and arguments
with respect to the provisions of the pro-
posed amendments. Every pomnt covered
in the briefs was carefully considered
along with the evidence in the record 1
making the findings and reaching the
conclusions hereinbefore set forth. To
the extent that the findings and conclu-
sions proposed n the briefs are incon-
sistent with the findings and conclusions
contained heremn, the request to make
such findings or to reach such conclu~
sions 15 denied on the basis of the facts
found and stated 1n connection with the
conclusions m this recommended deci-
sion.

Recommended marketing agreement
and amendment to the order The fol-
lowing order amending the order, as
amended, regulating the handling of
milk 1n the Milwaukee, Wisconsin, mar-
keting area, 15 recommended as the de-
tailed and appropriate means by which
the foregomng conclusions may be car-
ried out. The recommended marketing
agreement 1s not included 1n this decision
because the regulatory provision thereof
would be 1dentical with those contained
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in the order, as amended, and as hereby
proposed to be further amended.

1. In §907.51 (a) delete the words
“current supply-demand ratio” and the
words “supply-demand ratio” and sub-
stitute therefor, in both mnstances, the
words “adjusted supply-demand ratio”

2. In § 907.51 (a) delete the words “3
cents” and substitute the words “2
cents”

3. In § 907.51 (e) delete subparagraph
(4) and substitute the following: )

(4) If the current supply-demand
ratio 1s greater or less than the current
supply-demand ratio computed by the
market admimstrator durmg the thard
delivery period immediately preceding,
add or subtract the difference, réspec-
tively, to or from the percentage com-
puted pursuant to subparagraph (3) of
this paragraph. The result 1s the “ad-
justed-supply-demand ratio”+ and if the
current supply-demand ratio does not
differ from that computed during the
third delivery period preceding, the cur-
rent supply-demand ratio shall be the,
‘“adjusted supply-demand ratio”

Issued at Washington, D. C., this Tth
day of July, 1955.

[sEaL] Roy W LENNARTSON,
Deputy Admustrator
[F. R. Doc. 55-5592; Filed, July 11, 1955;
8:52 a. m.]

[7 CFR Part 9721
[Docket No. AO-177-A14]

HanpLiNG oF MK IN TRI-STATE
MARKETING AREA

NOTICE OF RECOMMENDED DECISION AND
OPPORTUNITY TO FILE WRITTEN EXCEP-
TIONS WITH RESPECT TO PROPOSED MAR~
KETING AGREEMENT AND ORDER, AS
AMENDED

Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U. S. C. 601 et
seq.) and the applicable rules of prac-
tice and procedure, as amended, gov-
erming the formulation of marketing
agreements and marketing orders (7
CFR Part 900) notice is hereby given of
the filing with the Hearing Clerk of this
recommended decision of the Deputy
Admmmstrator, Agricultural Marketing
Service, United States Department of
Agriculture, with respect to a proposed
markefing agreement and order, as
amended, regulating the handling of
milk in the Tri-State marketing area.

Interested parties may file written
exceptions to this decision with the
Hearing Clerk, United States Depart-
ment of Agriculture, Washmgton 25,
D. C,, not later than the close of business
on the 10th day after publication of this
-decision 1n the FEDERAL REGISTER., ExX-
ceptions should be filed 1n quadruplicate.

Prelimwnary statement. 'The hearing,
on the record of which the proposed
marketing agreement and order, as
amended, were formulated, was con-
ducted at Gallipolis, Ohio, on January
18, 19, and 20, 1955, pursuant to notice
thereof 1ssued on December 28, 1954 (19
F R. 9426)

The material issues of record were
concerned with the following:

(1) Establishment of a separate Fed~
eral order covering the “Huntingtons
Ashland marketing area,” which would
mclude the. counties of Boyd and
Greenup in Kentucky* the counties of
Lawrence, Jackson, Gallia, and Melgs In
Ohio; and the counties of Cabell, Jack-
son, Mason, and Wayne in West
Virgmia.

(2) Expansion of the marketing areq
to mnclude certain additional territory.

(3) Revision of the “handler” defini«
tion relative to the handling of milk by
cooperatives.

(4) Revision of definitions of classes
of milk and establishment of a new class
of milk (Class IV) for pricing purposes.

(5) Modification of the level of Class
I milk and Class IT milk prices and price
differentials between the various dis«
tricts of the marketing area.

(6) The application of the Class I
price provisions to milk distributed in
one district from a plant located in an-
other district.

(7 Exemption from the order for
plants supplying milk in the low pro-
duction season only.

(8) Inclusion of @ provision for the
year-round allocation of Class I sales to
“supply”’ plants bases upon amount of
milk utilized in Class I during the low
production season.

(9) Revision of the pricing formuln
for Class III milk (manufacturing uses)

(10) Certamn changes in order lan-
guage for clarity and administrative
Purposes.

(11) The emergency nature of mar-
keting conditions.

Findings and conclusions. (1) A sep«
arate marketing order for the “Hunting-
ton-Ashland market” should not he
established.

A producer’s organization proposed
that a separate marketing order.be es-
tablished for the Huntington-Ashland
market. Such order would repulate o
marketing area consisting of Boyd and
Greenup Counties in Kentucky; Law-
rence, Jackson, Gallia, and Meigs Coun«
ties 1n Ohio; and Cabell, Jackson, Mason,
and Wayne Counties in West Virginia.

The producer members of the propo-
nent orgamzation are regular suppliers
of milk to the proposed separate market-
g area; thewr sales of milk are made
almost exclusively <to handlers with
plants located in Huntington and Ash-
land. The principal reasons offered to
Justify the establishment of a separate
order for the Huntington-Ashland mar«
ket were as follows: (1) the present 30«
cent spread, between districts, in Class
I price differentials has encouraged han-
dlers from other districts to extend their
milk routes into the Huntington-Ash-
land market and to take Class I sales
away from oproducers who normally
supply this market; and (2) the redefi~
nition of ‘“fluid milk plant” made ef-
fective in May 1954 has caused milk from
“outside’” sources to be brought into the
market and 1n some. cases to be placed
in a higher classification than locally
produced milk. The combination of
these factors has resulted in a lower-
valued utilization of locally produced
milk and reduced returns to regular pro-
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ducers (a problem alleged to be peculiar
to the Hunfington-Ashland portion of
the Tri-State marketing area) Propo-
nents contended further than establish-
ment of a separate market order would
not create any difficult admimstrative
problems.

Testimony was introduced into the
record also to show that the Huntington
district 1s characteristically different
from the rest of the Tri-State marketing
area. Proponents stated that the Hunt-
mgton district 1s a fluud milk market
without manufacturing facilities and
without the problem, faced by the re-
mainder of the Tri-State area, of dispos-
g of surplus milk; that the Huntington
market 1s basically an mdustrial area
with very little agricultural activity-
and that the Huntington market 1s a
centralized and concentrated commu-
nity market mn contrast to the scattered
nature of the other segmenis of the
Tri-State marketing arza.

Opposition of other producer groups
to this proposal was based upon the fol-
lowing concepts: (1) the problems set
forth by its proponents can be resolved
readily within the framework of the
present order; (2) the Huntington-
Ashland district 1s not a separate and
distinct milk marketing area smece it 1s
dependent upon other districts for part
of its milk supply and also as a market
for some of its producer milk; and (3)
creation of a separate market order for
the Huntington-Ashland area would not
m any way change the economics of
marketing within the Tri-State market-
ing area as a whole.

The differences 1 producer prices be-
twe the Huntington district (which
meludes Ashland) and the other districts
of the marketing area were established
specifically for the purpose of encour-
agme a flow of milk into the Huntington
area from an area where milk supplies
were 1 excess. Producer milk received
at Huntington and Ashland plants has
been and still 1s mnsufficient to fill the
regular reawirements of the Huntington
district during the low production sea-
son of the year. For example, 1n No-
vember 1954, producer receints were
shout 5,147,000 pounds while Class I and
Class II usage was about 5,297,000
pounds. In December 1954, the short-
age of preducer milk was even greater:
producer receipts were only 5,499,000
pounds and Class I and Class II usage
was 5,879,000 pounds. The actual short-
age of locally produced milk was consid-
erably greater than is shown by these
data since such figures do not reflect the
sales made in the Huntington district by
distributors located in other districts.
In view of all of these factors it may
be concluded that the Huntington dis-
trict still 1s deficient 1n local milk supply
at least five months out of the year. The
primary reason for displacement of pro-
ducer milk lies in the wide seasonal var-
1ation 1n the production of milk 1n the
Huntington-Ashland area. It 1s noted
that on an annual basis the supply-
demand relationship in this area 1s faurly
well 1n balance and that leveling of the
seasonal production pattern on the basis
of the current annual volume would con-
-tribute greatly to a solution of the prob-
lems set forth by proponents.
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While it may be true that the Tri-
State area as a whole does differ from
many other federal order marketing
areas in that it consists of several
widely separated communities, still the
several segments of the marketing area
do have certain common marketing
characteristics and problems. There
are mutual areas of supply as well as
mutual markets. Tor example, Meiss
County, Ohio, is supplied with milk from
handlers located in Marietta, Athens,
Gallipolis, Ashland, and Huntington;
Pike County, Ohlo, is served from Ports-
mouth, Athens, and Jackson; Jackson
County, West Virginia, Is served from
Ashland, Huntington, Gallipollis, and
Athens. In fact, it is difficult to find
any instance in which the particular
district is served only by handlers lo-
cated in that district or a district where
handlers confine their sales to such
district alone.

A separate order would not change
the economics of the milk supply and
demand relationships that exist through-
out the Tri-State area; therefore, the
price relationships among the various
important segments of the entire mor-
ket might be expected to be the same
whether such area is regulated by one,
or more than one, order. A separate
order for Huntington-Ashland would not
necessarily alter the inter-district move-
ments of milk which are currently tak-
ing place and are even greater than in
prior years. Also, a separate order in
and of itself would not change the sea-
sonal production pattern which appears
to be a main element in the problems of
producers for the Huntington district.

It is concluded from consideration of
the above that a separate order for the
Huntington-Ashland market should not
be established.

(2) The present marketing area should
be expanded.

Other proposals concerning the mar-
keting area definition requested that the
presently defined area be expanded to
include certain additional territorles now
being served by handlers under the order.
A producer organization requested inclu-
sion of Greenup County, EKentucky,
Lawrence County (now partly included),
Gallia County (now partly included)
Jackson County, Pike County (now
partly included) Ohio; and Cabell
County (now partly included), Jackson
County, Mason County (now partly in-
cluded) and Wayne County (now partly
included) West Virginia, A handlers’
group requested the addition of Carter
County, Kentucky. It was contended, in
general, that the marketing area should
be so expanded because (1) political
subdivisions below the county level are
difficult of delineation from a marketing
standpoint and that the present defini-
tion in terms of townships leads to con-
siderable confusion, and (2) the whole-
sale and retail routes of handlers have
expanded into several communities adja-
cent to the present marketing area.

Handlers from Athens, Gallipolls,
Huntington, and Ashland are now selliny
milk in Jackson County, West Virginia.
This county is now undergoing consider-
able industrial development and is a
potentially large market for handlers
undar the Tri-State order. Inclusion of
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this county was opposed by a milk dis-
tributor who operates a plant located n
the county, This distributor testified
that he is payinz producers on the basis
of the Charleston, West Virquma, prices
which are currently, and usuzlly have
been, equal to or higher than prices un-
der the Tri-State order. It does not
appear that Tri-State handlers are at
a competitive disadvantage with the un-
regulated handler since they have been
able to develop business in Jackssn
County in the absence of rezulation and
no other competitive problem involving
farm prices for millz was prezented. It
is concluded that the marketing area
should not be expanded to include Jack-~
son County, West Virginia.

Handlers from Ashland are currently
selling milk in Carter County, Kentueky.
Proponent contended that Ashland han-
dlers have developed a market for pas-
teurized millz in this county. Proponent
further contended that he is encounter-
ing unfair competition in Carter County
from two unrezulated millkz distributors,
one located at Olive Hill, and another at
Morchead, who pay lower than order
prices to their farmers. Inclusion of
Carter County under the order was op-
posed by the distributor whose plant 1s
located at Morehead, Kentucky. This
distributor stated that about 20 parcent
of his business is done in Carfar County
and that he would not be able fo con-
tinue operations if he were forced to pay
Tri-State prices for his milk supply.

It should be noted that zlthoush the
proponent handler stated that his de-
livery routes extend as far as IMorehead,
the location of the plant of his principal
competitor for the Carter County mar-
Let, extension of the marieting area to
include Morehead was not requasted by
proponent. The record doss not indicate
why competition from the Morehead
distributor is unfair in 2 portion of
Carter County while apparently not un-
falr at Morehead. Proponent did not
show that competition from non-resu-
lated handlers is causing any sgreater
hardship thon mizht be experiencad m
any fringe sales area. It is not reason-
able to assume that because a comnetitive
mill: distributor sells a small quantity
of millz in a particular community or
county that such fact in ifzelf 1s sufi-
cient reason fer coverage of such area by
regulation. X6 Is concluded that the
Tri-State marketing area should not be
expanded to include Carter County,
Kentucky.

No opposition was expressed to an ex-
pansion of the marketing area to mclude
in their entirety, Gallia, Lawrence, and
Melgs Counties in Ohio; Greenup County
in Kentucky* and Cabell, Mason, and
Wayrne Counties in West Virsimia. Pro-
ponents stated that the inclusion of
these counties would clarify the market-
Ing area limits and that no additional
distributors operate in such counties at
this time. The record indicates further
that because of their location in relation
to the presently defined districts of the
marlketing area, it may be expzcted that
competition amonz rezulated handlers
in such counties will increase and that
such counties should be separated into
districts for pricing purposes. 1t 1s con-
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cluded, therefore, that these counties
should be included under the order.

The various districts of the marketing
area should be modified to accommodate
the new counties added. Two proposals
were offered relative to Greenup County,
Kentucky® (a) One proposal was that
this county should be inciuded in the
Huntington district, (b) the second pro-
posal was that the southeastern part
of the county should be in the Hunting-
ton district and that the northwestern
patt of the county should be included
1 the Scioto district. Proponents stated
that the county should be divided since
Ashland handlers’ sales are confined pri-
marily to the southeastern half of the
county and Portsmouth handlers’ sales
are confined primarily to the north-
western half of the county. Since the
mamn purpose of regulation i1s to set
minimum producer prices to handlers.
and there are no fluid milk plants cur-
rently located mn Greenup County, such
evidence does not support division of the
county between two districts. Such a
division would not change the competi-
tive conditions now existing between
Ashland and Portsmouth handlers and
might 1n the future raise complicating
administrative problems. Itis conciuded
that Greenup County, in its entirety
should remain i the Huntington dis~
trict.

The districts of the Tr1-State market-
ing area should be designated as fol-
lows: (a) Huntington district: Boyd and
Greenup Counties 1n Kentucky® Law-
rence County i Ohio; and Cabell and
‘Wayne Counties in West Virgmia; (b)
Gallipolis-Scioto district: Gallia, Meigs,
Scioto, and Jackson Counties mr Ohio;
the townships of Beaver, Camp Creek,
Jackson, Marion, Newton, Pee Pee,
Scioto, Seal, and Union in Pike County,
Ohio; and Mason County West Virginia;
(¢c) Athens district: Athens County,
Ohio; the townships of Belpre, Marietta,
and Muskingum, 1n Washington County,
Oho; and Lubeck, Parkersburg, Tygart,
and Wiliams Magisterial distriets mn
‘Wood County,- West Virgima.

This division 1s based upon the general
conditions of milk supply and demand
existing 1n the Tri-State area. As ex-
plained 1n a later part of this decision
the prices in the districts are established
so as to encourage production of an ade-
quate supply of milk for the market and
to encourage the optimum utilization
of avaflable producer milk supplies.
The Scioto district has been jomnted with
the Gallipolis district becauss of the ex-
tremely short supply of milk in Scioto
and the need to encourage an mereased
supply.

(3) The handler definition should be
modified by deleting paragraph (b) of
§ 972.16 which provides that cooperative
associations may be considered handlers
under the order during the fiush season
of milk production for the purpose of
diverting producer milk from a filid milk
plant to a non-fllid milk plant.

A producer group proposed that the
handler definition 1n the order should
be revised so that a cooperative associa~
tion may (a) become a handler on' a
year-round basis 1n order to divert pro-
ducer milk from a fluid milk plant to a
non-fluid milk plant, and (b) service
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handlers with milk by purchasing milk
from sources other than its producer
members.

Testimony 1n the hearing record shows
that the proposal would serve no useful
purpose under the present order which
provides for individual-handler poois.
Under the prevailing pooling plan co-
operative associations may perform the
services of diversion of producer milk in
the flush season or arrange to procure
milk when needed from other sources
than their members 1in the short season
without these special provisions in the
order. Such paragraph did serve, of
course, a useful purpose mn the order
under the marketwide pool which pre-
viously existed by retaining diverted pro-
ducer milk i the pool. The elimmnation
of this paragraph also will relieve a co-
operative association disposing of pro-
ducer milk for manufacturing from hav-
g to pay the admimstrative assessment
as a handler. Under the circumstances
no assessment should be applied since the
milk so handled would not be regulated.

(4) The provisions of the order rela-
tive to the classification of milk should
be revised.

Producer groups proposed raising to
Class I milk from Class II milk all skim
milk and butterfat disposed of in fluid
form as cream, any mixture of cream and
milk contaimnming 6 percent or more of
butterfat, and buftermilk. It was also
proposed to include milk and butterfat
used for eggnogin Class I, and to redesig-
nate the present Class IIT milk as Class
I milk,

Two handlers proposed redefimng
Class IIT milk and adding a new classi-
fication (Class IV) for skim milk and
butterfat used to produce all products
presently included in Class IIT milk, ex-
cept that used to produce ice cream, ice
cream mix, and cottage cheese.

In view-of the above proposals and
analysis of the hearmg record, it 1s con-
cluded that three classes of milk should
be mamntained. .However, the definition
of Class I milk should be changed to
mclude skim milk and butterfat used to
produce the products presently classified
i Class II milk plus eggnog, and a new
definition of Class IX milk be established
to include skim milk and butterfat used
to produce 1ice cream, ice cream mix,
frozen desserts, and cottage cheese
(presently mecluded 1n Class III milk)

Testimony introduced into the record
indicates that health regulations in the
marketing area require that Grade A
milk be used to produce the products
added to Class I milk, 1. e., buttermilk,
cream, mixes of milk (or skim milk) and
cream, and eggnog. Buttermilk, cream,
and such mixes of milk and cream are
sold by handlers on a year-round basis,
These products on a year-round basis,
and eggnog in the short production
season, compete for the supply of in-
spected milk with other items requiring
milk of siumilar quality which previously
have been included 1n Class I. The costs
of producing the milk used in the addi-
tional products included in such -class
must be considered similar to those for
the milk already so classified. In view of
the above consideration, these products
should be included in - Class I to return
to the producers a price commmensurate
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with their use value and to bear their
proportionate share of the costs of in-
ducing an adequate supply of milk of the
quality required by the market.

Some opposition was expressed to the
reclassification of buttermilk, cream,
and eggnog as Class I on the basis of the
resulting increased cost to handlers, but
it may be noted that for the major items
concerned (cream and buttermilk) the
added cost to handlers as compared with
the cost if retained as Class II milk
under present order provisions is only
30 cents per hundredweight. This
amounts-to less than $0.001 per half-pint
of 40 percent cream and less than $0.0067
per quart of butermilk.

A new Class II comprising milk used to
produce ice cream, ice cream mix, frozen
desserts, and cottage cheese (presently
m the Class III cafegory) is justified
for a number of reasons. There is a year
around market and outlet for producer
milk within the marketing area for these
products. Health departments in two
importent markefs (Huntington and
Parkersburg, West Virginia) require
that Grade A milk be used in cottage
cheese when sold in these markets. In
the case of 1ce cream and ice cream mix,
producer (inspected) milk issued In
therr manufacture during most of the
year. Testimony given at the hearing
indicates that a high quality milk is
generally desired and used for these
products 1 the various districts whether
or not the health regulations of the par-
ticular community actually require it.
In their proposals regarding the pricing
of milk several handlers indicated that
milk used for ice cream, ice cream mix,
and cottage cheese should have a higher
price classification than milk In® the
present Class III used for other manu-
factured products.

Class IIT milk should include skim
milk and butterfat used to produce but-
ter, cheese (other than cottage cheese),
nonfat dry milk solids, condensed milk,
evaporated milk, and such other prod-
ucts not included in Class I milk or Class
II milk. Milk used to produce such prod-
ucts should be in o separate class ag it
represents an outlet for excess milk
whach, as stated above, must meet price
competition from products produced
irom ungraded milk on a nationwide

asis.

The pricing of milk in the various
classes, 1ncluding the proposed pricing
of certain milk for manufacturing to be
designated “Class IV milk,” is considered
i another part of this decision.

(5) The Class I and Class II prico
provisions should be revised.

Several proposals relating to the pric-
g of Class I and Class II milk were
submitted. A producers’ organization
proposed that:

(a) The Class I price differential bo
put on a uniform basis for the entire
marketing area and be raised to $1.76
for the months of March through August
and $2.25 for all other months.

(b) For any sale made outside of the
district in which his plant is located, o
handler should pay for milk on the
basis of the price prevailing in the dis-
triet . which the sale is made.

(¢) The method of computing the cur«
rent utilization percentage in the sup-

PO
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ply-demand adjustment formula be
changed to use data for the second and
third preceding months as “movers”
rather than the first and second pre-
ceding months.

(d) The standard utilization percent-
ages (supply-demand) be recalculated to
prevent  negative supply-demand ad-
justments during the fall and wnter
months.

(e) The Class II butterfat differential
be reduced.

Another producers’ orgamezation pro-
posed that:

(a) The Class I price be adjusted to
reduce price differences between the vari-
ous districts, to raise the entire price
level, and to adjust prices seasonally.

(b) The standard utilization percent-
ages (supply-demand) be reviewed and
that a provision be adopted which would
prevent Class I differentials for October
and November from being lower than for
September.

A handlers’ group proposed that the
Class I price differential be put on a
uniform basis for the entire marketing
area at the level now prevailing for the
Huntington district.

Proponents for higher Class I and
Class II prices contended that the prices
currently being paid to producers are
considerably below the cost of produc-
tion. Ewvidence was infroduced mndicat-
ing such costs as computed by a umver-
sity agricultural economist and by a
county agent. It was further contended
that production costs are considerably
higher in the Tri-State area than in
other Ohio marketing areas and that the
current producer price level does not
take this factor into consideration.
Proponents stated also that there 1s con-
siderable mdustrial development in the
area and that higher producer prices are
needed to bring forth the additional
amount of milk necessary to provide an
adequate supply.

Opponents of a higher price contended
that unemployment 1s greater now than
a year ago and that much of the -
creased industrial activity referred to by
proponents has heen mn the field of con-
struction. Since these construction
projects are in some cases nearmg coms-
pletion and are discharging rather than
hiring employees, such projects will em-
ploy smaller work forces in the future.

The further contention was made that
while the market 1s still short of milk
during scme fall months, the supply
situation has mmproved considerably at
the present price level and that higher
prices are not necessary to msure an
adequate supply- further, that the sur-
plus situation during the flush season
has deteriorated to the pomt where
“distress” milk 1s a problem and any
pricing program that would increase the
supply of milk during the flush produc-
tion season would aggravate this prob-
lem. The basic problem of the Tri-State
area was described as not the amount of
the annual supply of milk but rather
the highly seasonal nature of milk
production.

There was no significant change from
1953 to 1954 in the relationshup of Class
I and Class II usage to'producer receipts
for the marketing area. The market as
a whole still 1s short of an adequate

No. 134—-5

FEDERAL REGISTER

supply of milkk in the low production
season. The supply situation develop-
ing indicates that the Huntinrton dis-
trict supply is coming more into balance
with Class I sales while the Athens dis-
trict is shorter in supply than was the
case several months ago. On an annual
basis, the combined Class I and Class IT
utilization during 1954 for the entire
marketing area was about 86 percent of
producer receipts; by individual months
this percentage varied from a low of
70 in May to a high of 109 in Iovember.
As compared with many fluld mili mar-
kets such a seasonal variation in produc-
tion appears to be unusually wide. A
shift of only 8 percent seasonally in the
supply of producer milk from the sprinz
and summer months to fall delivery
would overcome the current fall deficit
in supply.

The surplus handling problem has in-
creased to some extent and should not
be disregarded. Although for the cal-
endar years of 1953 and 1954 the utiliza-
tion of producer milk declined from 83
percent to 86 percent, both consumption
and production increased substantlally,
and the volume of surplus increased cor-
respondingly. In the months of May,
June, July, and Aucust 1953 about 19.7
million pounds of preducer millz were
used for Class III purposes; for the same
months of 1954 Class XXX usare increased
to about 23.6 million pounds.

It 15 concluded, in view of these data,
that a general increase in price is not
justified at this time. However, it ap-
pears that an adjustment in producer-
rveturns should .be made on a seasonal
basis. The market has a substantial
flush season surplus and a definite short-
age in the late fall and early winter
months. Adjustments should be made
to discourage flush season milk produc-
tion and to provide additional encour-
agement to fall and winter mill: produc-
tion. This may be accomplished by
effecting a slight price reduction in the
spring and a small increase in the fall,
and by adjusting the standard utilization
supply-demand percentases.

Although no general increase in Class
I prices is warranted, various adjust-
ments in order provisions are estimated
to provide increases in producer returns,
to occur primarily in the months of short
production, as follows: (a) From the re-
classification of milk used for certain
products (discussed earlier), a market-
wide increase of from 5 cents to 6 cents;
(b) from adjusting the standard utili-
zation supply-demand percentages, (dis-
cussed below) a market-wide increase
of from 1 cent to 2 cents; (¢) from price
differential revisions—for the present
Huntington and Gallipolls districts (a
reduction of 5 cents in the fiush produc-
tion months and an increase of 10 cents
mn the short production months) and
increase of 2 cents; for the Scioto district
(as the result of merging the Scloto dis-
trict with the Huntington district) and
increase of 10 cents; or the Athens dis-
trict an increase of 5 cents.

Proponents for the elimination of
Class I price differences between districts
contended that existing price levels for
the various districts encourage handlers
from the Athens district to distribute
bottled milk in the Huntington district.

4963

It Is contended that thus resulis in the
replacement, in the higher-valued uses,
of milk from those producers who nor-
mally supply the Huntinston market.
Both producers and handlers in the
Huntington district contended that this
constitutes unfair competition.

It should be observed, however, that
the respective levels of price for the
different districts were established speci-
fically for the purpose of improving the
distribution of available producer sup-
plies to meet the Class I demands of the
entire marketing area. The Huntinzton
district has been, and continues to be,
substantially short of producer miik.
Duriny seven months of the year 1954,
combined Class I and Class II usage by
Huntington district handlers was greater
than local receipts of producer millz by
such handlers. This shortage would be
even more pronounced if Class I and
Class I millz distributed in the Hunting-
ton district by handlers from other dis-
tricts were included. There 1s 1ndication
in the record that in order for this mar-
ket to he supplied adequately under pres-
ent conditions, substantial amounts of
mill: must come from sources other than
local producers to supplement the
amounts they furnish. Therefore, the
primary question does not seem {o b2
whether any other milk will enfer the
Huntington district but whether this
supplemental supply will come from
other producers unaer the order or from
outside, and more distant, sources. It
would seem to be economucally unsound
to establish a price relationship between
segments of the marketing area which
would require supplemental supolies to
be obtained from distant pomnts, with the
accompanying additional handling and
transportation costs, when nearer-by
milk of the required quality 1s available
and otherwise would have to be disposad
of in manufacturiny outlets.

The elimination of, or a sizeable reduc-
tion in, the district differentials dozss not
appear to be warranted at this time.
Such an action certainly would nof elim-
inate the Huntington area shortage. To
the contrary it misht he expected to dis-
courage the movement of millz from the
Athens district to the Huntington area,
thus tendinz to aggravate the seasonal
shortagze there. Neither would such an
action substantially improve returns to
Huntington area producers. On the
other hand, decreased Class I and Class
IT usage at Athens plants would decrease
returns to Athens district producers. It
is concluded thatf, in the inferest of
orderly marketing of nroduecer millz, the
followinz Class I price differentials
should be adopted:

Avptll, |Febmoary,
May, | March, | Otror
Junz, anl |m>nths
and July | Aogust |
Huntington District
h 21— 1.03 ) 1.25 1.9
Gallipalisand Selsto Dis-
trict PIants. e vnenvenen 05 1.25 1.3
Atlizns DEtrict Plants... «£0 110 163

While the above schedule would result
in a 5-cent reduction in the differentials
between the Huntingston and Athens
districts, it is not felt that this will be
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sufficient to cause a reduction i1n the
amount of milk moving from the Athens
district into the Huntington market.

The standard utilization factors in
the supply-demand formula should be
revised also.

Two producers’ orgamzations proposed
that the supply-demand adjustment
affecting Class I prices be put on a “for-
ward” pricing hasis by employing supply
and usage data for the second and third
months preceding the pricing month in
the “mover” mstead of data for the first
and second preceding months. Adop-
tion of this proposal would permit an-
nouncement of prices in advance of the
actual month of delivery, producers
would know 1n advance the price to be
received, and handlers would know 1n
advance the price to be paid. It would
also be possible to adopt emergency
measures to meet any unusual marketing
condition should the necessity arise in
the future. It is concluded that such
results are desirable and therefore that
the second and third preceding months
should be used to compute the “current
utilization percentage” in the supply-
demand formula.

Production trends have varied season-
ally in the Tri-State area during the past
several years. While there 1s still an
unusually wide variation between the
flush and short season produetions, such
variation has shown some tendency to
decrease 1n recent years. This has re-
sulted in negative supply-demand ad-
Justments 1n the short supply months of
the early fall and positive adjustments
during flush supply months. Such ad-
Justments, of course, result in price
changes that are contrary to the plan
of seasonal pricing.

During 1954, the supply-demand fac-
tors resulted in adjustments of from a
minus 28 cents to a plus 28 cents—a
range of 56 cents per hundredweight
within one year. In two successive
months this range amounted to 38 cents
per hundredweight. Since a somewhat
erratic supply condition appears char-
acteristic of this market, it 1s concluded
that the standard utilization percentages
should be computed on a basis that will
tend to temper the extent of supply-de-
mand adjustments from month to
month., This is particularly needed with
the use of data for the second and third
preceding months 1n computing the cur-
rent utilization percentage. The desired
tempering effect can be accomplished by
establishing a range of five percentage
points for each month in which there
would be no Class.I price adjustments,
On each side of this range prices should
be adjusted 3 cents per hundredweight
for each percentage point. The total
adjustment so computed should not ex-
ceed 38 cents per hundredweight as 1s
currently provided in the order. A fur-
ther review in hearing would be appro-
priate if the adjustment for any month
were to exceed this amount.

A revision of the supply-demand ad-
justor 1s necessitated also by classifica-
tion changes made m this decision which
elimnate the definition of Class IT milk,
as it was, and combme such class of
milk with Class I milk. 'The adjustor
now 1n the order 1s based upon the rela-
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tionship of supply to the present Class
I items only.

The current utilization percentage
should continue to be computed on the
basis of the ratio of Class I usage (as
established heremn) to the receipts of
producer milk at “flud milk plants” as
redefined herem. Establishment of
stahdard utilization percentages 1s
founded largely upon the seasonal sup-
ply-demand relationships of previous
years. Since continuity of data is es-
sential, the inclusion of .producer re-
cepts at supply plants (newly defined)
1s 1mpracticable at this time. Also,
widely varying amounts of producer
milk, origmating at plants which are
not local distributing plants, enter the
market during different seasons of the
year and from year to year. Under
present conditions inclusion of supply
and sales data for supply plants in the
computation of utilization percentages
for the purpose of supply-demand ad-
justments would give a distorted view
of -the Iccal supply-demand situation
and the efforts of regular producers to
supply the needs of the market.

The proposal to provide that the sup-
ply-demand adjustment for October and
November should not be permitted to fall
below the adjustment for September
should not be adopted. Proponents
stated that this amendment would pre-
vent supply-demand adjustments which
tend to reduce prices and discourage pro-
duction during the months of shortest
seasonal supply. The revisions that have
been made to the supply-demand adjus-
tor have given consideration {o the
factors outlined by proponents and, to
the extent practicable, contraseasonal
price adjustments have been eliminated.
Moreover, the fact that the supply-
demand adjustor may result in unusual
pluses or minuses 1 a given month or
season does not mean that normal sup-
ply-demangd relationships have changed;
such occurrences may result from
unusual cenditions such as a very late
spring or heavy ramnfall during the late
summer. Because unusual conditions
cannot be forecast, and sumply because
they are unusual, the standard utiliza-
tion percentages cannot and should not
be set to cover all possible circumstances.

Provision should be made 1n the order
for location differentials in establishing
producer prices at fluid milk plants and
supply plants located outside of the mar-
keting area. If is necessary to establish
also a method of pricing milk received
at such plants as well as at those located
within the various districts of the mar-
keting area.

The farm value of milk for use in a
market 1s affected, of course, by the
cost of delivery to the place of utiliza-

tion. Milk delivered directly to a plant

located within the marketing area 1s
worth more, by at least the cost of trans-
portation, than i1s other milk to be uti-
lized 1in the market but delivered to a
plant located at a ‘considerable distance
from the market. ‘Thus, a location dif-
ferential 1s necessary to reflect the loca~
tion disadvantage of those producers
who deliver to an outlymg supply plant
or flmd milk plant as compared with
nearby producers who pay the full cost

of delivery to the market. Although
rates of location adjustment are not
specified as such-in the present order,
the pricing provisions recognize differ-
ences 1 milk values in.different parts
of the marketing area and milkshed.
The wmcorporation of a provision for lo«

.cation adjustment credits to handlers

and location adjustment to individual
producers will define the present price
provisions and provide a clear method of
price treatment for those plants out-
side the marketing area which, by for-
mer definition, automatically were
covered by the order as “Athens dis-
trict” plants even though their supplies
mght actually have been utilized wholly
1 another district. It is concluded that
the mclusion of such provisions will
serve to provide greater equity in the
pricing of milk delivered to plants at
varymng locations in relation to the prin-
cipal communities of the marketing area
and will serve to clarify the application
of the order. \

The location differentials established
by this decision reasonably reflect, on
the basis of available information in the
record, the actual transportation costs
existing on milk shipped into the Til-
State area. The rate of two and one-
half (23%%) cents for eachten-mile zone
up to one hundred miles is in line with
rates for hauling in tanks within tho
milkshed. The rate of one and one-half
(1%2) cents for each ten-mile zone in
excess of 100 miles recognizes the relo-
tively lower costs per hundredweight in-
volved 1n long distance hauling.

It 1s concluded further that Class II
milk shquld be priced at a level of 26
cents per hundredweight above that for
surplus milk,

It 1s recogmized that cottage cheese in
some parts of the marketing area, and
1ce cream in all parts of the marketing
area, manufactured from producer milk
have to compete with simdlar products
made from nearby ungraded milk, Han-
dlers under the order probably could
not compete effectively if they had to
pay Class I prices to producers for milk
used to produce these products. On the
other hand, for the reasons indicated
in connection with the ahove discussion
of milk classification, this milk should
be priced somewhat higher than the
products included in the xevised Class
IIT milk, which represents primarily
those outlets for seasonal reserve sup-
plies of milk which are in nationwide
competition with manufactured milk
products produced from ungraded milk,
Class II milk should be priced above the
price level of manufacturing miltk by at
least the amount of the transportation
cost mvolved in bringing the necessary
skim milk and butterfat into the market
in fluid form from outside sources if
whole milk from producers is desired for
these purposes at the location of the
city plants. The price level adopted
(including the revised butterfat differ«
ential) is in close relationship to tho
cost to handlers for similar ingredients
used theremn if obtalned from alterma-
tive sources.

(6) The proposal to price milk ac-
cording to the district where ultimately
sold on wholesale or retail routes when
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distributed from a flnd milk plant 1n
another district should not be adopted.

The proposed plan for pricing mter-
district sales of Class I milk would cause
producers delivering their milk to plants
n a higher-priced district from which
milk 1s moved to a lower-priced district
for sale, to pay for the movement to the
latter district where milk 1s available
from local producers at a lower cost. If
the wholesale or retail movement were
from a lower-priced district to a higher-
priced district, producers mn the former
district would gamn unduly smce they
would not bear the cost of transporting
the milk 1n consumer containers between
the districts. To adopt such a proposal
would be confrary to the policy estah-
lished by providing for district differen-
tials and would discourage the movement
of milk fto areas with the most pro-
nounced supply deficits. Therefore, it 1s
concluded that Class I and Class IT prices
should continue to be priced at the level
established for the location of the plant
at which the milk 1s received from
producers.

(7) The proposal to change the def-
ition of “fllnd milk plant” by amending
paragraph (b) of §972.7 to permit &
handler under the order who needs to
supplement his regular supply of pro-
ducer milk during any of the months of
October through February to secure such
milk from outside the order without the
supplier of such milk becoming subject
to the order should be denzed.

Handlers supporting the proposal al-
leged difficulties 1n obtaiming supplemen-
tal milk supplies. However, the record
does not provide evidence that adequate
sources of supply have not been available,
under the present provisions of the order.
Testimony indicated also that on an
annual basis local producer supplies have
improved during the past year. One
producer group testified at the hearing
1n opposition to this proposal to the effect
that if any considerable amount of milk
were permitted to come into the market
completely unpriced such milk could well
destroy the basis for a classified plan of
pricing as provided for in the market
order.

The proposed amendment, if accepted,
could result m a situation n which a
significant portion of the market supply
of milk would not be subject mn any way
to the pricing and payment provisions of
the order. This could resulf m (a)
handicapping the effectiveness of the
pricing and payment provisions of the
order as a means of encouraging ade-
quate supplies of pure and wholesome
milk, and (b) a portion of the market
supply being procured on a “flat price”
basis without regard to use of milk as
distinguished from the classified price
plan prevailing under the order. Such
results would tend to obstruct effectua-
tion of the purposes of the Agricultural
Marketing Agreement Act of 1937, as
amended, and create a constant threat to
the entire classified price plan. For these
reasons, it 1s concluded that the pro-
posal should not be adopted.

(8) The prowvisions goverming inter-
plant transactions mm milk should he
modified.

A producers’ association proposed that
the inferhandler transfer provisions he
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modified to permit Class X utilization to
be allocated to o supply plant during the
months of February through September,
inclusive, without the physieal transfer
of milk to a fluid milk plant if the supply
plant is a regular source of supply for the
market. The allocation in such months
would be based upon the amount of
Class I milk allocated to the supply
plant during the preceding October—
January period. A second proposal to
amend these provisions, submitted by
another producer group, would provide
for the allocation of Class I mill: between
handlers in different districts of the
marketing area without the physleal
movement of milk. Under the latter
proposal the quantity allocated to the
transferor-plant likewise would be based
upon shipments during the low produc-
tion months which were classified as
Class I milk after allocation of the han-
dler's Class I utilization to his own pro-
ducers to the full extent of their supply.

The first proposal was submitted by
an association operating a supply plant.
It was contended by the proponent asso-
ciation that it is experiencing difficulty
in maintaining a qualified supply for the
Tri-State market in competition with
other avallable outlets for members’
milk since the plant receives a share in
the Class I sales of its handler cllents
in the Tri-State area only a portion of
the year (usually the months of October
through January) when the bulk of
actual interplant transfers take place.

Such plant has been a regular supplier
of milk to the Tri-State marlket over a
period of years. Prior to May, 1954, such
milk entered the market as a supple-
mentary supply (other source milk) but
since that time has qualified as producer
milk under the terms of §972.7 (b) of
the order. The plant of this association
is about 60 miles from Athens, Ohio, and
represents a near-by source accessible to
all parts of the marketing area.

Under the present terms of the order
producers at this plant, while maintain-
g a qualified supply for the market,
share only a small portion of the year
in the Class I sales of those handlers in
the market to whom rather substantial
quantities of milk are furnished in the
low production season. Since local pro-
ducers delivering directly from farms to
the latter handlers share Class X utili-
zation with producers at such supply
plant only in the fall and winter months,
and because of the relatively short sup-
ply of local producer milk at several of
the fluid milk plants, such producers
enjoy a relatively high utilization of thelir
milk in all months of the year while
producers at the supply plant dispose
of their milk to lower-valued manufac-
turing uses duringy several months of
the year.

It 1s apparent that the present pro-
vision for the classification of interhan-
dler transfers {rom supply plants to
fluid milk plants makes it difficult for
any supply plant, not operated by a han-
dler who also operates a fluld milk plant,
to share in the Class I and Class II sales
of the market on a basis which makes
the market attractive to the producer at
the supply plant. On the other hand,
the record indicates that In the event the
supply plant offering the proposed
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chanre were to withdraw its milk en-
tirely from the market it could be re-
placed only with supplemental milk
originating from more distance sources
and at additlonal cost to handlers, or

vith additional milk produced by local
producers. While the milkz at such sup-
ply plant is available fo the market cur-
rently, it does not appear that any
substantial quantity of additional millz
from local producers would be available
as a replacement supply at the proposed
price levels.

In order to provide an adequate mil:
supply without undue cost to the con-
sumer and to encouraze the opfimum
utilization of supply within the pressnt
milkshed, a means should be provided
by which supply plants in the milkshed
may nezotiate for a share in the Class I
sales of the market on a year around
basis which wil encourage thewr con-
tinued interest in the maintenance of a
regular and dependable supply. THus,
the market may be supplied at a cost
which, except in some unusual circum-
stance, undoubtedly would be lower than
that associated with the procurement of
milk from more distant sources. Such
Incentive may be given by revising the
inter-plant transfer provisions in 2 man-
ner which will permit handlers to allo-
cate milk to supply plants in several
months of the year in amounts which
will provide such supnly plants with a
reasonable share of the Class I sales
of the handler annually even thouzh
millz Is not actually moved to the flmd
milk plant of the handler in 21l months.
A reasonable share of Class I sales may
be established by permitting, with some
limitation, the allecation to the supply
plant in other months a quantity equiva-~
lent to that delivered by the supply plant
in the months of lowest millz production
(October throush January) Such a
provision would enable haondlers with
fluid millz plants to bargain with opera-
tors of supply plants under reasonably
favorable conditions and would provids
@ basis for the sharing of the seasonal
excesses at individual flud mills plants
by all, rather than a portion of, the pro-
ducers furnishinz the bulk of supplies to
such plants in the months when milic
supplies are shortest.

Iacal producers have been, and should
continue to be, considered the primary
source of milkz for the market. A study
of the statistical data submitted in thz
record Indicates that, for the marketing
districts where the milk supplies have
been the shortest, the maxiraum utiliza-
tion of producer mill: for Class I uszs mn
any month has been about 50 pzreent.
Therefore, to insure that mill: from sup-
ply plants will not b2 used to displace an
undue amount of lecal preducer milk
Class I usage, & provision should be
adopted which will limit the allocation
in the short production months of Octo-
ber through January of Class I milkz to
supply plants to an amount which will
result in not more than 10 percent of
local producer milk being classified as
Class IT and Class IIT milk. Also, an
adjustment to the volume to be allocated
to the supply plant in the months of
February throuch Szptember should be
provided in recoznition of the fact that
Class I sales may be less in such months
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as compared with the preceding October—
January period.

The flexibility of a provision which
provides for permussive rather than
mandatory allocation of a certain pro-
portion of Class I sales to each supply
plant each month of the year will relieve
the order of the burden of establishing
payments on transactions between han-
dlers. Handlers and producers should
be left free to determine their outlets
or supply sourced, as the case may be.
Such a provision should be more adapt-
able to changing conditions within the
market.

Although proposed also, permission to
allow allocation of Class I sales on such
basis should not be extended to inter-
handler transfers between fimd milk
plants. Evidence submitted in the rec-
ord does not indicate that other flmid
milk plants generally should be consid-
cred as regular sources of supply for
handlers who may be temporarily short
of milk. At times milk 1s transferred
between fluud milk plants but such
transfers usually represent “spot” sales.
‘While this proposal was directed pri-
marily at interdistrict transfers of milk,
it would be difficult to justify such allo-
cation on an mterdistrict basis only. At
the same time such transfers take place,
there might well be many mitradistrict
transfers on a “spot” bhasis also. If the
concept were accepted that mterdistrict
transfers would justify such allocation
procedure, then it would be logical also
to adopt such allocation procedure for
mtradistrict transfers since the govern-
ing factor should not be the distance the
milk may happen to move. The adop-
tion of such allocation procedure might
well result in considerable confusion.
Producers delivering milk to handler
“A” mght have claims for Class I allo-
cation against the sales of handlers “B,”
“C,” and “D,” and, at the same time,
because of counter “spot” sales move-
ments, producers delivermg milk to the
latter handlers might have claims for
Class I allocation against the sales of
handler “A.” In addition, any such al-
location procedure would tend to remove
the incentive for precducers to deliver
milk to the handler who has the highest
utilization, one of the basic objectives of
the “individual-handler” type of pooling
plan. If it 1s believed that producers
should share, on a year around basis, 1n
the Class I sales at those plants from
which the producers’ milk is ultimately
disposed, this might be accomplished
most expeditiously by a market-wide
pool.

(9) The price formula for milk used
for manufactured milk products other
than ice cream, 1ce cream mix, and cot-
tage cheese should be revised.

A handler proposed a formula price by
which the price of producer milk for
manufacturing (exclusive of that used
for 1ce eream, 1ce cream mix, and cottage
cheese) would be reduced by 25 cents
durmg the months of May, June, and
July. Another handler proposed a new
Class IV milk which would include all
products currently in- Class IIX milk,
except 1ce cream, 1ce cream mix, and
cottage chzese, and a new price formula
for such class.

PROPOSED RULE MAKING

The proponent for a reduced price for
Class IIT milk during the months of
May, June, and July contended that a
substantial portion of reserve milk sup-
plies are used to produce manufactured
milk products (primarily evaporated
milk) which must be sold in competi-
tion with similar products made from
ungraded milk. Proponent further con-
tended that his company would not be
able to- utilize excess supplies from the
Tri-State market if priced at a higher
level than othér available supplies of
ungraded milk. The proposed price, 25
cents less than the current order price,
would be the same as that made effec-
tive temporarily on an emergency basis
last year and would be closely 1n line
with the local condensery price average.

The proponents for a new reserve milk
class (Class IV) stated that during cer-
tain seasons of the year when producer
milk receipts are 1 excess of the
amounts that can be used for flmd milk,
fAuid cream, i1ce eream, 1ce cream mix,
cottage cheese, and related products, the
excess milk frequently must be shipped
to manufacturing plants located at some
distance from the fimid milk plants serv-
ing the Tr1-State area. Proponents con-
tended that such excess milk should be
priced at competitive levels after allow-
ing transportation costs.

Both such proposals exclude those
products which constitute the revised
Class II milk and there appears to be
general recognition of the fact that milk
used for these products should be clas-
sified m a higher-priced class than milk
used for other manufactured dawry
preducts.

Record data indicate that during the
flush season of 1954 the volume of milk
gomg to Class I milk was, seasonally,
the largest in the history of the market.
Production during recent months has
continued at approximately the same
level, and although Class I and Class
IT milk sales have 1ncreased, it may be
expected that the volume of milk to be
disposed of as distress milk seasonally
will be about as large as 1n 1954. Be-
cause of the unusually wide vanation
in the seasonal production pattern 1n
the Tri-State area, large surpluses mn
the spring and early summer months
must be recogmized as a characteristic
of the market at this time, even though
price policy i the market 1s aimed at
encouraging a more even milk supply.

It 1s therefore, concluded, in the m-
terest of orderly marketing, that the
pricing structure for milk which must
be disposed of in the form of manufac-
tured dairy products included in Class
IIT milk should be established so as to
enable such milk fo move into such
products when seasonal excesses of sup-~
ply exist. In order to provide an oppor-
tunity for handlers to dispose of Class
IIT milk on a basis that 1s reasonably
competitive with milk from ungraded
sources delivered to manufacturing
plants not regulated by the order, it 1s
provided in this decision that the
monthly average of prices paid for milk
by four near-by manufacturing plants
will be the Class III price for the months
of April, May, June, and July each year.
This revised formula should provide

price relief to substantially the samo
extent as that made effective, on a tem-
porary basis, in 1954,

It 1s concluded further that if the
local condensery price applies during
the flush months of April, May, June,
and July, a somewhat higher price (256
cents over local condenseries) should
apply during the remainder of the year.
This price arrangement will permit the
orderly marketing of excess milk
during the flush season and also will
encourage handlers to direct milk into
higher-valued classifications during the
remainder of the year when such milk
1s needed for fluid, ice cream, and cot«
tage cheese uses, as is amply indicated
by the continuing purchase by handlers
of supplemental supplies of milk from
outside sources during several monthy
of the year.

Proponents of a new manufactured
products classification (Class IV) re-
quested the inclusion of allowances fox
transporting excess skim milk and but«
terfat to manufacturing plants. It was
testified that such milk frequently must
be shipped to destinations at some dig-
tance from the plant where originally
received and that the handler should
be permitted to recover the transporta-
tion cost. In our view, however, adop«
tion of this proposal would not encourage
optimum utilization of milk for the mar«
ket as a whole; also, uneconomig move-
ments of milk might be encouraged with
the result that the producers of such
milk would pay not only the cost of
transporting milk from farm to market,
but also the cost of transporting out of
the market that portion which is tem-
porarly in excess of needs. It may be
noted 1n this connection that the ovder
permits the handler to divert milk to
unregulated plants during April, May,
June, and July without recelving it at
his flmid milk plant. Thus, the hauling
cost involved should not be substantially
greater than that accounted for by the
customary hauling charge deducted from
the producers’ check. I is concluded in
view of the above that the proposed
Class IV price formula incorporating
transportation allowances should not be
adopted.

Because of the butterfat variation in
the several products made by handlers,
the butterfat differential is often as im-
portant to the ultimate cost to the han«
dler for the product as the level of the
class price established on the basis of &
butterfat content of 3.5 percent. There«
fore, it 1s concluded that the butterfat
differential for Class III milk should be
revised so as to be in alignment with the
above changes in class pricing.

(10) Certamn changes of an adminis-
trative nature should be made.

In view of several revisions to sub-
stantive provisions of the order which
mdicate the deswrability of the redrafting
of the order i its entirety, certain
changes of an administrative nature
have been made for the purpose of sim-
plicity, clarity, and delineation. These
meclude substitution of the term “month’
for “delivery period” wherever used in
the order, the redefinition of “fluld milk
plant,” the inclusion of a definition of
“supply plant,” and the redefinition of
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“district” plants. ‘These changes, which
are self-explanatory when considered i
relation to the findings and conclusions
of this decision, are corollary to changes
1n provisions directly concerned with the
proper classification and pricing of milk.

(11) Emergency action on amend-
ments 1s not required.

Although the notice of hearing pro-
vided for consideration of any or all of
the proposed order changes on an emer-
gency basis, 1. e., & final decision on
amendments without the prior issuance
of .a recommended decision and an op-
portunity given to interested parties to
file written exceptions thereto, it 1s con-
cluded from the evidence presented that
none of the issues presented reguires
such action. Thus, this decision con-
tains findings and conclusions with re-
spect to all issues considered at the
hearing.

General findings. (a) The proposed
marketing agreement and the order, as
amended, and as hereby proposed to be
further amended, and all of the terms
and conditions thereof will tend to effec-
tuate the declared policy of the act;

(b) The parity prices of milk as de-
termuned pursuant to section 2 of the
act are not reasonable :n view of the
price of feeds, available supplies of
feeds, and other ecaonomic conditions
which affect market supply and demand
for milk 1n tHe marketing area, and the
mimmum prices specified 1n the proposed
marketing agreement and the order, as
amended, and as hereby proposed to be
further amended, are such prices as will
reflect the aforesaid factors, insure &
sufficient - quantity of pure and whole-
some milk, and be 1n the public interest;
and

(c) The proposed order, as amended,
and as hereby proposed to be further
amended,- will regulate the handling of
milk qn the same manner gs, and will
be applicable only to persons in the re-
spective classes of mdustrial and com-
mercial activity specified 1n, a market-
1ng agreement upon which a hearing has
been held.
~ Rulings on proposed findings and con-
clusions. Brnefs were filed on behalf of
producers and handlers. ‘The briefs con-
tamed statements of fact, proposed
findings and conclusions, and arguments
with Tespect to the prowisions of the
proposed amendments. Every pownt
covered 1 the briefs was carefully con-
sidered along with the evadence in the
record 1 making the findings and reach-
mg the conclusions heremnbefore seb
forth. To the extent that the findings
and conclusions proposed 1 the briefs
are inconsistent with the findings and
conclusions contained herein, the re-
‘quest to make such findings or to reach
such conclusions i1s denied on the basis
of the facts found and stated in connec-
tion with the conclusions in this rec-
ommended decision.

Recommended marketing agreement
and amendments to the order The fol-
lowing amendments to the order, as
amended,-are recommended as the de-
tailed and appropriate means by which
the foregomg conclusions may be car-
11ed out. The recommended marketing
agreement 1s not mncluded i this de-
cision because the regulatory provisions
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thereof would be identical with thoce
contained in the order, as amended, and
as hereby proposed to be further
amended.

DEFINITIONS

§9721 Act. “Act” means Public Act
No. 10, 73d Congress, as amended and as
reenacted and amended by the Agri-
cultural Marketing Agreement Act of
1937, as amended (7 U. S. C. 601 et seq.).

§ 972.2 Secretary. “Secretary” means
the Secretary of Agriculture of the
United States or-such other officer or
employee of the United States authorized
to exercise the powers or to perform the
duties of the Secretary of Agriculture.

§972.3 Depariment of Agriculture.
“Department of Agriculture” means the
United States Department of Agriculture
or such other Federal agency authorized
to perform the price reporting functions

~specified in § 972.40.

§972.4 Person. “Person” means any
individual, partnership, corporation, as-
sociation, or any other business unit.

§972,5 Tri-State marketing area. (a)
“Tri-State marketing area” (herein-
after called the “marketing area")
means all that territory in the states of
Ohio, West Virginia, and Eentucky lying
within the districts described below in
this section. As used in this section the
term “territory” shall include all munici-
pal corporations, Federal military reser-
vations, facilities, and installations, and
state mstitutions lying wholly or par-
tially within the defined districts:

(b) “Huntington district” of the mar-
keting area means the territory lying
within the boundaries of the countles of
Boyd and Greenup, in Xentucky*® Law-
rence County, in Ohio; and the counties
of Cabell and Wayne, in West Virginia.

(c) “Gallipolis-Scioto district” of the
marketing area means the territory lying
within the counties of Gallia, Melgs,
Scioto, and Jackson, in Ohlo; the town-
ships of Beaver, Camp Creek, Jackson,
Marion, Newton, Pee Pee, Scloto, Seal,
and Union, in Pike County, Ohlo; and
Mason County, West Virginia.

(d) “Athens district” of the market-
g area means the territory lying within
Athens County, Ohio; the townships of
Belpre, Marietta, and Muskingum, in
YWashington County, Ohio; and Lubeck,
Parkersburg, ‘Tygart, and Willlams
Magisterial Districts in Wood County,
‘West Virginia.

§972.6 Rqute. “Route” meansa de-
livery route (including a plant store) on
which milk, skim milk, buttermiik, fla-
vored milk, or flavored milk drink is
distributed for consumption in fluid
form to wholesale or retail shops other
than to any milk plant(s)

§9727 Fluid milk plant. “Fluid
milk plant” means any milk plant, ex-
cept a plant at which the milk of dairy
farmers is priced by another milk mar-
keting agreement or order issued, pur-
suant to the act, from which a route is
operated wholly or partially within the
marketing area during the month: Pro-
wnded, That a “fluid milk plant” pursu-
ant to this section shall not mean such
portions of a building or facilities used
for receiving or processing such milk, or
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milk product, as is required by the ap-
propriate health authority to be kept
physically separate from the receiving
or processing of Class I milk for the
community(s) served.

§972.8 Supply plant. *“Supply plant”
means any milk plant, except a fAuid
milk plant pursuant to § 972.7 or a plant
at which the milk of dairy farmers 1s
priced by another milk marketing agree-
ment or order Issued pursuant to the act,
from which a total of 25,000 pounds or
more of milk, or an amount of skim
milkk and butterfat from which 25,000
pounds or more of Class I milk is derived,
is delivered during the month in flmd
form from such plant to any plant(s)
which is a fluld milk plant pursuant to
§ 972.7: Provided, 'That any plant which
qualified as a supply plant for at least
three of the months of October through
January, inclusive, may retain such
status during the months of February
through September, inclusive, next fol-
lowing for the purposes of §972.34 (¢)
without meeting the minimum delivery
requirements described above in fhis
section during the latter months: And
provided further, That a “supply plant”
pursuant to this section shall not mean
such portions of a building or facilities
used for receiving or processing such
milk, or milk product. as is required by
the appropriate health authority to be
kept physically separate from the receiv-
ing or processing of Class X milk for the
community(s) served.

§9729 Huntington district plant.
“Huntington district plant” means a
fluid milk plant (a) located within the
Huntington district, or (b) located out-
side the marketing area from which
more than 50 percent of the Class I milk
disposed of from such plant on routes
within the marketing area dunng the
month is disposed of within the Hunf-
ington district.

£972.10 Gallipolis-Scioto district
plant. “Gallipolis-Scioto district plant”
means a fluid milk plant (a) located
within the Gallipolis-Scioto district, or
(b) located outside the marketing area
{from which more than 50 percent of the
Class I milk disposed of from such plant
on routes within the marketing area
during the month is disposed of withn
the Gallipolis-Scioto district.

$97211 Athens distr:ct plani.
“Athens district plant” means a flmd
millc plant- (a) located within the
Athens district, or (b) located ouiside
the marketine area from which more
than 50 percent of the Class I milk dis-
posed of from such plant on routes
within the marketing area during the
month is disposed of within the Athens
district.

§972.12 Non-fluid milk plant.
“Non-fluid milk plant” means any plant
utilized for the processing and distribut-
ing, or manufacturing, of milk or milk
products which is not a fluid milk plant
or supply plant.

§ 972,13 Producer. “Producer” means
2 person other than a producer-handler
who produces milk received:

(a) At a fluid milk plant or supply
plant; or
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(b) At a non=flud milk plant by di-
version by a handler for his account
within April, May, June, or July from a
fluid milk plant or supply plant: Pro-
vmded, That such person producing milk
holds a dairy farm inspection permit or
equivalent certification if required by
the appropriate health authority of the
community(s) for which his milk 1s pro-
‘duced: And pronided further That milk
so diverted shall be deemed to have been
received by the handler at the plant
from which diverted.

§ 972.14 Producer milk. “Producer
milk” means milk produced by one or
more producers under the-conditions set
forth in § 972.13.

§ 972,15 Handler *“Handler” means:

(a) A person, including a cooperative
association, who operates a flud milk
plant or supply plant.

§ 972.16 Producer-handler “Pro-
ducer-handler” means any person who:

(a) Produces milk but receives no
milk from other dairy farmers; and

(b) Operates a route extending into
the marketing area.

§ 972.11 Other source milk. *“Other
source milk” means all skim milk (in-
cluding reconstituted skim milk) and
butterfat not received from a producer,
or from a flud milk plant or supply
plant, but:

(a) Contained in milk, skim milk, or
cream; or

(b) Used to produce any milk product.

§ 972.18 Cooperativeassociatzon.
“Cooperative association” or “association
of producers” means any cooperative
marketing association of producers, duly
organized as such under the laws of any
State, which mcludes members who are
producers as defined in §972.13 and
which the Secretary determines, after
application by the association: >

(a) To be qualified under the standards
set forth in the act of Congress of Feb-
ruary 18, 1922, as amended, known as
the “Capper-Volstead Act”*

(b) To have its entire orgamzation
and all of its activities under the control
of its members; and

(¢) To be currently engaged in mak-
ing collective sales of or marketing
milk or its products for its members. *

§ 972.19 “Plant. “Plant” means the
land, buildings, surroundings, and equip-
ment, whether owned or operated by one
or more persons, constituting a single
operating unit or establishment which
1s maintained and operated primarily for
the receiving, handling, and processing
of milk or milk products.

MARKET ADMINISTRATOR

§ 972.20 Designation. The agency for
the admimstration of this part shall be
a market admimstrator, selected by, the
Secretary, who shall be entitled to such
compensation as may be determined by,
and shall be subject to removal at the
discretion of,. the Secretary:

§ 972.21 Powers. The market ad-
ministrator shall have the following
powers with respect to this subpart:

(a) To admmuster its terms and pro-
visions;
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(b) To make rules and regulations to
effectudte its terms and provisions;

(¢) To receive, 1nvestigate, and report
to the Secretary complaints of violations;
and

(d) To recommend amendments to the
Secretary.

§972.22 Dulies. The market ad-
mmastrator shall perform all duties nec-
essary to administer the terms and pro-
wvisions of this subpart, including, but
not limited to the following:

(a) Within 30 days following the date
on which he enters upon his duties, or
such lesser period as may be prescribed
by the Secretary, execute and deliver to
the Secretary abond, effective as of the
date on which he enters upon such duties
and conditioned upon the faithful per-
formanece of such dufies, in an amount
and with surety thereon satisfactory to
the Secretary-

(b) Employ and fix the compensation
of such persons as may be necessary to
enable him to admnster its terms and
provisions;

(c) Obtain a bond m a reasonable
amount and with reasonable surety,
thereon covering each employee, lWho
handles funds entrusted, to the market
admimuistrator;

(d) Pay, outb of the funds provided by
§972.71.

(1) The cost of his bond and of the
bonds of his employees;

(2) His own compensation; and

(3) .All other expenses, except those
mecurred under § 972.75 necessarily in-
cwrred by him m the maintenance and
functioning of his office and in'the per-
formance of his duties;

(e) Keep such books and records as
will clearly reflect the transactions pro-
vided for 1 this subpart, and upon re-
quest by the Secretary, surrender the
same to such other person as the Secre-
tary may designate;

(f) Publicly announce, unless other-
wise directed by the Secretary, by post-
ing 1n a conspicuous place in his office
and by such other means as he deems
appropriate the name of any person~who
within 15 days after the day upon which
he 15 required to.perform such acts, has
not made:

(1) Reports pursuant to §972.25 or
§ 972.26; or

(2) Payments pursuant to §§ 972.65
through 972.81,

(g) Submit his books and records to
examination by the Secretary and fur-
msh such imformation and reports as
may be requested by the Secretary-

(h) Upon request, supply on or before
the 25th day after the end of each month
to each associafion of producers with
respect to producers whose membership
in such association has been verified by
the market admmstrator, a record of
the pounds of milk received by each han-
dler from member producers and the
class utilization of such milk. For the
purpose of this report such member milk
shall ‘be prorated to each class in the
proportions that the total recewpts of
milk from producers by such handler
were classified 1n each class;

() Audit all reports and payments
by each handler by inspection of such
handler’s records and of the records of

any other handler or person upon whose
utilization the classification of skim
milk and butterfat for such handler de-
pends; and

(i) Publicly announce, by posting in
a conspicuous place in his office and by
such other means as he deems appro-
priate, the prices determined for each
month as follows:

(1> On or before the.5th day after
the end of such month, the class prices
and butterfat differentials computed
pm('isua.nt to §§ 97241 through 972.44;
an

(2) On or before the 12th day after
the end of such month, the uniform
prices computed p?rsuant to §972.61
and the butterfat differential computed
pursuant to § 972.70.

REFORTS, RECORDS, AND FACILITIES

§ 972,256 Monthly reports of receipts
and utilization. On‘*or before the 5th
day after the end of each month each
handler; except a producer-handler
shall report the following to the market
admimstrator with. respect to each fluld
milk plant and supply plant in the detal
and on forms prescribed by the market
a nistrator.

“(a) The quantities of skim milk and
the quantities of butterfat contained in
(or used in the production of, as the case
may be) producér milk, other source
milk, and milk and milk.products re-
ceived from any other fluld milk
plant(s) and supply plant(s), and their
respective sources;

(b) The utilization of such receipts;
and

; (¢) Such other information with re-
spect to such receipts and utilization asg
the market administrator may prescribe.

§972.26 Other reports. Handlers
shall submit other reports as follows:

(a) The intention to receive other
source milk shall:be reported by the re=-
cewving handler on or before the first day
other source milk is recelved and the in-
tention to discontinue such receipts shall
be reported on or before the last day
such milk is received.

(b) Each producer-handler shall
make reports to the market administra-~
tor at such time and in such manner as
the market administrator may request.

(¢) On or before the 20th day after
the end of each month each handler
shall submit to the market administra«
tor such handler’s producer payroll for
the month, which shall show*

(1) The total pounds of milk received
from each producer and association of
producers and the total pounds of but-
terfat contained in such milk.

(2) The amount of payment to each
producer and association of producers,
and

(3) The nature and the amount of
any deductions and charges involved in
the payments referred to in subpara-
graph (2) of this paragraph.

§ 972.27T Records and facilities. Each
handler shall maintain, and make avail-
able to the market administrator during
the usual hours. of business, such ac-
counts and records of his operations and
such facilities as, in the opinion of tho
market administrator, are necessary to

A}
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verify or to establish the correct data
with respect to:

(a) The utilization, in whatever form,
of all skam milk and butterfat received;

(b) The wewghts, samples, and tests
for butterfat and for other content of
all skim milk and butterfat handled;

(c) Payments to producers and asso-
ciations of producers, and

(d) The pounds of skim milk and but-
terfat contained m or represented by all
milk, skim milk, cream and each milk
product-on hand at the beginning and
at the end of each month.

§ 972.28 Retention of records. All
books and records required under this
part to be made available to the market
admmustrator shall be retamned by the
handler for a period of three years to
begin at the end of the month to which
such books and records pertain, except
that all such books and records pertain-
ing to transactions hefore August 1, 1946,
shall be retained until October 1, 1949:
Provided, That if within such three-year
period or before October 1, 1949, which-
-ever 1s applicable, the market adminis-
trator notifies the handler in writing
that the retention of such books and
records, or of specified books and rec-
ords, 15 necessary in connection with a
proceeding under section 8¢ (15) *(A) of
the act or a court action specified 1n
such notice, the handler shall retamn
such books and records, or specified
books and records, until further written
notification from the market admims-
trator. In either case the market ad-
mmstrator shall give further written
notification to the handler promptly
upon the termmation of the litigation
or when the records are no longer nec-
essary 1n connection therewith.

CLASSIFICATION

§ 972.30 Skum milk and butterfal tobe
classified. Skim milk and butterfat con-
tained mn milk, skim milk and cream, or
used to produce milk products, received
from all sources withan the month by
a handler at his flmd milk plant(s) and
supply plant(s) shall be-classified by the
market administrator pursuant to
§§ 972.31 through 972.34.

§ 972.31 Classes of utilization. Sub-
jeet to the conditions set forth in
§§ 972.32 through 972.34, the skam milk
and butterfat described 1n § 972.30 shall
be classified by the market admms-
trator on the basis of the following
classes:

(a) Class I milk shall be all skimmilk
(including reconstituted skam milk) and
butterfat: (1) Disposed of (except as
provided in paragraph {¢) (2) and (3)
of this section) n fimd form as milk,
skim milk, buttermilk, flavored milk, and
mitk drink, (2) disposed of in the form
of fluid sweet or cultured sour cream, any
mixture of cream and milk (or skim
milk) in fimd or whipped (aerated) form
contaiming not less than 6 percent of
butterfat not specified m Class I milk
or Class IIT milk, and eggnog; (3) used
to produce concentrated milk (excluding
those products commonly known as
evaporated milk and condensed milk)
for flud consumption; and (4) not spe-
cifically accounted for above in this para-
graph or as Class II milk or Class IIT
milk,
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(b) -Class IT milk shall be all ckim milk:
and butterfat used to produce ice cream,
1ce cream mix, frozen desserts, ang cot-
tage cheese.

(c) Class III milk shall be all skim
milk and butterfat (1) used to produce
butter, frozen cream, spray process and
roller process nonfat dry milk solids, all
cheese (other than coftage cheese),
evaporated and condensed milk (or skim
milk) either in bulk or in hermetically
sealed cans, and any other milk product
not otherwise specified in this subpara-
graph; (2) skim milk and buttermilk
specifically accounted for as dumped or
disposed of for animal feed; (3) disposed
of as bulk skim milk to any manufac-
turer of candy, soup, or bakery products
who does not dispose of milk in fluid
form; (4) in actual plant shrinkage of
producer milk computed pursuant to
§ 972.32 (d) but not in excess of 2 percent
thereof; and (5) in actual plant shrink-
age of other source milk computed pur-
suant to §972.32 (d)

§ 972.32 Shrinkage. The market ad-
ministrator shall determine the shrink-
age of skim milk and butterfat, xespec-
tively, in producer millz and in other
source milk in the following manner.

(a) Compute the total shrinkage of
skim milk and butterfat, respectively,

by

(1) Combining the shrinkage thercof
for all fluid milk plants and supply
plants operated by the handler, and

(2) Combining in o separate sum the
shrinkage thereof for all non-fluld milk
plants operated by him to which any
skim milk or butterfat has been trans-
ferred from any of his fluid milk plants
and supply plants;

(b) Prorate the shrinkage of skim
milk and butterfat, respectively, com-
puted pursuant to paragraph (a) (2) of
this section in such non-fiuid milk plants
between:

(1) Skim milk or butterfat, respec-
tively, transferred from any of his fluid
milk plants and supply plants, and

(2) Skim milk or butterfat, respec-
tively, received from all other sources;

(¢) Add to the shrinkage of skim milk
and butterfat, respectively, computed
pursuant to paragraph (a) (1) of this
section, the shrinkage of skim milk or
butterfat, respectively, transferred from
the handler's fluid milk plant and supply
plant to his non-fluid milk plant, com-
puted pursuant to paragraph (b) of this
section; and

(d) Prorate the total shrinkase of
skim milk and butterfat, respectively,
computed pursuant to paragraph (c) of
this section between producer milk and
other source milk at his fluld millz plant
and supply plant after deducting from
the total receipts therein, the receipts
from fluid milk plants and supply plants
other than his own.

§972.33 Responsibility of handlers
and reclassification of mill:. All skim
milk and butterfat shall be Class I milk,
unless the handler who first receives
such skim milk or butterfat proves to
the market administrator that such
skim milk or butterfat should be classi-
fied otherwise. Any skim millc or but-
terfat classified (except that transferred
to a producer-handler) in one class shall
be reclassified if used or reused by such
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handler or by another handler in an-
other class.

§972.34 Interplant morements. (a)
Skim milk and butterfat transferred
from 2 fluid milk plant shall be classified
as Class I milk if so transferred (or di-
verted, in the case of movements fo non-
fluld milk plants under subparasraph
(3) of this paragraph) asany item listed
in §972.31 (a)

(1) To another fluid milk planf or
supply plant of a handler (except a pro-
ducer-handler) wunless ufilization
another class is mutually mndicated m
writing to the market admimstrator by
both handlers on or before the 5th day
after the end of the month within which
such transfer was made: Provided, That
skim milk or butterfat assicned to a
particular class in accordance with such
mautual agreement shall be limited fo the
amount thereof remaining in such class
in the transferee-plant after the sub-
traction of other source milk pursuanf
{0 § 972.36 (2) (2) and the classification
of any transfers pursuant to paragraph
(b) of this section, and any excess of
such transferred skim milk or butterfat,
respectively, shall be assigned in series
beginning with the next lowest-priced
avatlable class;

(2) To a producer-handler; and

(3) 'To a non-fluid milk plant; unless

(1) Other utilization is mutually in-
dicated in writing to the market admin-
istrator by both the buyer and seller on
or before the 5th day after the end of
the month within which such transfer
was made:

(i) The buyer maintains books and
records showing utilization of all skam
milk and butterfat at his plant which
are made available if requested by the
market administrator for audit; and

(iil) Such buyer’s plant had actually
used not less than an equivalenf amount
of skim milk or butterfat in the use in-
dicated in such statemenf: Provided,
That if such buyer’s plant had not actu-
ally used an equivalent amount of skim
milk or butterfat in such indicated use,
the remaining balance shall be classi~
fled in the next lowest-pniced available
class of utilization as if the classes of
utilization set forth in § 972.31 were ap-
plicable at such buyer’s plant.

(b) Except as provided in parazraph
(c) of this section, skim milk and but-
terfat transferred in the form of any
item listed in § 972.31 (a) from a supply
plant to a fluld milk planf or to another
supply plant shall be classified as mu-
tually indicated in writing to the market
administrator by both handlers on or
before the 5th day after the end of the
month within which such transfer was
made: Provided, That the sum of the
amounts assigned as Class I milk for any
month during the period October
throuch January, inclusive, to all supply
plants supplying a fiuid milk plant shall
not result in the classification as Class IT
milk and Class IIX milk of more than 10
percent of the quantity of milk received
directly from producers at such flud
milk plant during the month.

(¢) During each of the months of Feb-
ruary through September, inclusive (be-
ginning in 1956), a handler operating a
fluid mill: plant may allgcate Class I
milk to a supply plant(s) which frans-
ferred milk to such flud milk plant for
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at least three of the months of October
through January immediately- preceding
even though such milk 1s not transferred

physically to such fimud milk plant dur--

ing the current month: Provided, That
the pounds to be subtracted from Class
I milk and so allocated to any supply
plant for the current month in the pe-
riod February through Sepftember, in-
clusive, when added to any quantities
actually transferred from such supply
plant to such flnd milk plant during the
current month which are assigned to
Class I milk pursuant to paragraph (b)
of this section, shall not exceed the
lesser of the following amounts:

(1) The monthly average number of
pounds allocated as Class I milk from
such fliid milk plant to such supply
plant during the preceding period Octo-
her through January, inclusive; or

(2) An amount computed as follows:
Determine the percentage which the
volume of Class I milk described under
subparagraph (1) of ‘this paragraph
bears to the monthly average pounds of
Class I milk at such fimud milk plant
for the preceding period October through
January, inclusive; and muitiply the to-
tal Class I milk at such fluud milk plant
for the current month by such percent-
age.

(d) Skim milk and butterfat trans-
ferred or diverted as any item listed in
§ 972.31 (a) from a supply plant to a
non-fluid milk:plant shall\be classified
on the same terms as movements from
fluid milk plants to non-fllud milk plants
pursuant to paragraph (a) (3) of this
section,

§ 972.35 Computation of skim milk
and butterfat in each class. For each
month the market admimistrator shall

correct for mathematical and for other-

obvious errors the monthly report sub-
mitted by each handler and compute the
total pounds of skim milk and butterfat,
respectively, in Class I milk, Class IL
milk, and Class III milk for such handler.

§ 972.36 Allocation of skim milk and
butterfat classified. 'The classification
of skim milk and butterfat in producer
milk shall be determined as follows:

(a) The pounds of skim milk remam-
ing 1n each class after making the fol-
lowing computations shall be the pounds
in such class allocated to producer milk;

(1) Subtract from the total pounds of
skim milk in Class IIX milk the pounds
of skim milk in plant shrinkage pursuant
t0°§ 972.31 (c) 4)

(2) Subtract from the pounds of skim
milk remaining in each class after mak-
ing the deductionipursuant to subpara-
graph (1) of this paragraph, mn series
begimmning with the lowest-priced avail-
able class, the pounds of skim milk m
other source milk;

(3) Subtract from the remaming
pounds of skim milk in each class the
pounds of.skim milk receiwved, or with
respect to whach title was taken pursuant
to §972.3¢ (¢) from other fluid .milk
plants and supply plants (receipts from
fluid milk plants to be deducted first)
assigned to such classes pursuant to
§ 972.34;

(4) Add to the remaiming pounds of
skim milk in Class IIT milk the pounds
of skim milk subtracted pursuant to sub-
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paragraph (1) of this paragraph; and

(5) If the total remaining pounds of
skim milk in all classes exceed the pounds
of skam milk in producer milk, subtract
such excess from the remaming pounds
of skim milk 1n each class i series be-
gmning with the lowest-priced available
class.

(b) Allocate classified butterfat to
producer milk according to the method
prescribed mn paragraph (a) of this sec-
tion for skim milk.

(c) Determine the weighted average
butterfat test of the remaiming milk mn
each class computed pursuant to para-
graphs (a) and (b) of this section.

MINIMUM PRICES

§:972.40 Basic formula price to be used
. determining class prices. The basic
formula price per hundredweight of milk
to be used 1n determimng the class prices
provided by §§972.41 through 972.43
shall be the Inghest of the prices per
hundredweight for milk of 3.5 percent
butterfat content determined by the
market administrator pursuant to para-
graphs (a) (b) and (¢) of this section
computed to the nearest tenth of a cent,

(a) The average of the basic (or field)
prices per hundredweight reported to
have been paid or to be paid for milk of
3.5 percent butterfat content received
from farmers during the months at the
following plants or places for which
prices have been reported to the market
admimstrator or to the Department of
Agriculture,

Present Operator and Location

Borden Co., Mt. Pleasant, Mich.
Borden Co., New London, Wis,

Borden Co., Orfordville, Wis.
Carnation Co., Oconomowoe, Wis.
Carnation Co., Richland Center, Wis.
Carnation Co., Sparta, Mich.

Pet Milk. Co., Belleville, Wis.

Pet Milk Co., Coopersville, Mich,

Pet Milk Co., Hudson, Mich.

Pet Milk Co., New Glarus, Wis,

Pet Milk Co., Wayland, Mich.

‘White House Milk Co., Manitowoc, Wis.
‘White House Milk Co., West Bend, Wis,

(b) The price per hundredweight
computed as follows:

(1) Multiply by six the average whole-
sale price per pound of 92-score butter
at Chicago as reported by the Depart-

.ment of Agriculture for the month;

(2) Add an amount equal to 2.4 times
the average weekly prevailing price per
pound of “Twins” during the month on
the Wisconsin Cheese Exchange at
Plymouth, Wisconsm: Provided, That if
the price of “Twins” 1s .not quoted on
the Wisconsin Cheese Exchange the
weekly prevailing price per pound of

-“Cheddars” shall be used; and

(3) Divide by seven, add 30 percent
thereof, and then multiply by 3.5.

(¢) The price per hundredweight
computed by adding together the plus
values pursuant to subparagraphs (1)
and (2) of this®paragraph:

(1) From the average wholesale price.
per pound of 92-score butter at Chicago,
as reported by the Department of Agri~
culture for the month, subtract three
cents, add 20 percent thereof, and then
multiply by 3.5; and

(2) From the average of the carlot
prices' per pound of nonfat dry milk

solids for human consumption, spray
and roller process, f. 0. b. manufactur-
ing plants, as published for the Chicago
area for the month by the Department of
Agriculture, including in such average
the quotations published for any frac-
tional part of the previous month which
were not published and available for the
price determination of such nonfat dry
milk solids for the previous month, de-
duct 5.5 cents, multiply by 8.5, and then
multiply by 0.965.

§ 97241 Class I milk prices. Subject
to the provisions of §§ 97244 through
972.48, the minimum price per hundred~
weight on a 3.5 percent butterfat con=
tent basis to be paid by each handler for
producer milk classified as Class I milk
for the month, shall he the basic formuln
price determined pursuant to § 972.40
adjusted as follows:

(a) Add the following amounts for
the months indicated:

Sopleme
Aprll, | Febru« |ber, Octoe
ay,. ary, ber, No«
Juno,| | March, | vember,
and and Decents
July | August | ber, and
January
Hulnting‘ton distriot .05 1.2
) £3713 112 T . 1.3 1,90
Qallipolis-Scloto district » $
plants.._... .05 1.25 1.80
Athens district plants.... «80 1.10 1.05

(b) Add or subtract a “supply-de-
mand adjustment” of not more than 38
cents computed as follows:

(1) Divide the total gross volume of
Class I milk (adjusted to eliminate du-
plications due to transfers between fluid
milk plants) at all fluld milk plants for
the second and third preceding months
by the total receipts of milk from pro-
ducers at such plants during the same
months, multiply the result by 100, and
round to the nearest whole number. The
result shall be known as the “Class X
utilization percentage.”

(2) For each full percentage point
that the Class I utilization percentago
1s above the applicable maximum base
percentage listed below increase the
Class I price by 3 cents; and for each
full percentage point that the Class I
utilization percentage is below the ap«
plicable mimimum base percentage listed
bel%\;v decrease the Class I price by 3
cents:

Baso utilization
Month for which price is pereentages
belng computed

Minimum | Max{mum
JADUALY cceevmcvecmacaransauac 103 107
February e acccraucann famann 103 107
March o7 101
April 95 0"
ay 93 7
June. 87 o1
July. 77 81
August 68 74
25) o711} 115 64 (]
Octoberaaananaan 68 |f 72
November. .uanecaaacacananca 83 87
December. 04 08
§ 97242 Class II milk prices. Sub-

ject to the provisions of §§972.44
through 972.47, the minimum price per.
hundredweight on a 3.5 percent butter-
fat content basis to be paid by each
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handler for producer milk classified as
Class IT milk for each month shall be
the average of prices per hundredweight
computed for such month pursuant to
the formula set forth in § 97243 (a),
plus 25 cents.

§ 972.43 Class I1IT milk prices. Sub-
ject to §§972.44 through 97247, the
mmimum price per hundredweight on
a 3.5 percent butterfat content basis to
be paid by each handler for proaucer
milk classified as Class III milk for the
month shall be computed as follows:

(a) For each of the months of April,
May, June, and July the price for Class
TIT milk shall be the sumple average, as
computed by the market admmistrator,
of the basic (or field) prices per hun-
dredweight ascertamned to have been
paid or to be paid for ungraded (manu-
facturmg-type) milk of 3.5 percent but-
terfat content recewved from farmers
during such month at the following
plants:

Company: Location of plant
M & R Dietetic Labo-
ratories, Inc ._____ Columbus, Ohio.

Pickerington Cream-

[23 17—, Pickerington, Ohio.
Carnation Company... Coshocton, Ohio.
Nestles’ MIilk Com-

PADY ccmmmmmmm e RAlarysville, Ohio.

(b) For each month, except April,
May, June, and July, the price for Class
III milk shall be the average of prices
for such month computed pursuant to
the formula set forth in paragraph (a)
of this section, plus 25 cents.

§ 97244 Butterfat differentials io
handlers. If the weighted average but-
terfat test of producer milk which 1s
classified 1n any class, respectively, for
any handler, 1s more or less than 3.5
percent, there shall be added to or sub-
tracted from as the case may be, the
price for such class, for each one-tenth
of one percent that such weighted aver-
age butterfat test is above or below 3.5
percent, a butterfat differential (com-
puted to the nearest tenth of a cent)
calculated by the market admimstrator
for such class as follows:

(a) Class I milk. Add 0.5 cent to the
butterfat differential for Class I milk
computed pursuant to paragraph (b) of
this section.

(b) Class IT milk. Multiply by 1.2 the
average wholesale price per hundred
pounds of butter for the month as de-
scribed m §97240 (e) (1) subtract
therefrom the amount per hundred-
weight computed for the month pursuant
to § 972.40 (¢) (2) and divide such result
by 1,000.

(¢) Class III mill:. Subtract $3.00
from the average price per hundred
pounds of butter for the month as de-
scribed 1n § 972.40 (c) (1) multiply by
1.2, subtract therefrom the amount per
hundredweight computed for the month
pursuant to § 972.40 (¢) (2) and divide
such result by 1,000.

§ 972.45 Emergency price provisions.
‘Whenever the provisions of this subpart
require the market adminmistrator to use
& specific price (or prices) for milk or
any milk product for the purpose of
determiming class prices or for any other
purpose, the market admimstrator shall
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add to the specified price the amount
of any subsidy or other similar payment
being made by any Federal ageney in
connection with the milk, or product,
associated with the price specified: Pro-
wmded, That if for any reason the price
specified is not reported or published as
indicated, the market administrator
shall use the applicable maximum uni-
form price established by resulations of
any Federal agency plus the amount of
any subsidy or other similar payment:
Provided further That if the specified
price 1s not reported or published and
there 1s no appliceble maximum uniform
price or if the specified price is not re-
ported or published and the Seccretary
determines that the market price is be-
low the applicable maximum uniform
price the market administrator shall use
a price determined by the Sceretary to
be equvalent to or comparable with the
prices specified.

§972.46 Prices for Class I, Class II,
and Class III mill: disposed of outside the
marketing area. The prices for Class I,
Class IT, and Class III milkk dispoced of
outside the marketing area by a handler
shall be those applicable, respectively,
pursuant to §§ 972.41 through 97243, to
Class I, Class II, and Class IIY mill: dis-
posed of by such handler inside the mar-
keting area.

§ 972.47 Prices of milk tronsferred
by one handler to another handler ‘The
price of milk transferred by a handler to
another handler in any class shall be
that avplicable to such class of mill: at
the selling handler’s fluld milk plant or
supply plant, pursuant to §597241
through 972.43: Provided, That any
hauling charge with respect thercto
chargeable to producers or to associa-
tions of producers shall not exceed that
customarily applied to deliverles of such
producers from their farms to the selling
handler’s fiuld milk plant or supply
plant.

§ 972.48 Location adjustment credits
to handlers. Producer milk received at
a flmd milk plant or supply plant located
outside the marketing area and classified
as Class I milk shall be priced the same
as Class I milk (§ 972.41) {for the district
of the marketing area in which the near-
est of the following listed places is
located:

City Hall, Huntington, W. Va.

City Hall, Portsmouth, Ohlo.

City Hall, Athens, Ohlo.

City Hall, Marletta, Ohlo,

less a location adjustment computed as
follows: 2.5 cents per hundredweicht for
each 10 miles, or fraction thereof, up to
100 miles, and 1.5 cents per hundred-
weight for each 10 miles, or fraction
thereof, 1n excess of 100 miles, by short-
est hard-surfaced highway distance as
determined by the market administra-
tor, from such fluid milk plant or supply
plant to such nearest listed place.

APPLICATION OF PROVISIONS

§972.50 Producer-handlers. Sections
972.30 through 97243 and §§972.60
through 972.75 shall not apply to a pro-
ducer-handler. Any handler who de-
sires to qualify as & producer-handler
shall furnish to the market administra-

4971

tor for his verification, subject to review
by the Secretary, evidence of hus quali-
fications satisfactory to the market ad-
ministrator, and he shall furmsh symilar
evidence of subsequent changes in s
operations that affect hus qualifications.
Verification by the markef admmstrator
shall bz made within 5 days after the date
of reoeipt of such evidence, and shall be
cffective retroactively to the date on
which the applicant became so elizible,
but not earlier than the first day of the
month durinz which verification of such
elicibility is made.

897251 Ezxempt mill.. TAilk recerved
at a plant of a handler the handlinz of
which the Secretary determunes fo be
subject to the priciny and payment pro-
visions of any other Federal millz mar-
keting asreement or order issued pur-
suant to the act for any fimd mmliz
marketing area shall not be subject to
the pricing and payment provisions of
this subpart.

§ 972,52 IMHI: caused fo be delivered
by an association of producers. Milk
referred to in this subpart as receiwved
from producers by a handler shall m-
clude producer millz caused to be deliv-
ered to such handler by an association
of producers which is not a handler and
which is authorized to collect payment
for such millz,

§ 972.53 Diverted mill:. Producer milk
diverted by an operator of a fimd milk
plant or supply plant from such 2 plant
to 2 non-fluid miliz plant shall be deamed
to have bzen received by the plant from
which such milk was diverted.

DETERMINATION OF UINIFORM PRICES

§ 972.60 Computation of value of milk.
The value of producer mill: recewved dur-
ine each month by each handler shall
be & sum of money compufed by the
market administrator by (2) multiplying
the pounds of such mill: in each class for
the month by the applicable class price
and (b) addinz tozether the resulting
amounts: Provided, That if a handler,
after subtractin~ other source milk and
receipts from other handlers, has dis-
posed of si:im milk or butterfat 1n excess
of the skim milk: or butterfat which, on
the basis of his reports, has bezn credited
to producers as having been received
from them, there shall be added an
amount computzd by multiplying tha
pounds in each class determmned pur-
suant to § 872.36 (a) (5) and (b) by the
applicable class price: And provided
jurther That with respect to each hun-
dredweizht of Class I millz subject to
payment pursuant to the proviso of
§972.65 (¢) there shall be added an
amount computed by multiplying such
hundredweicht of milk by the rate of
location adjustment, if any, applicable to
Class I millz at the supply plant.

§972.61 Computation of uniform
prices. For each month the market ad-
ministrator shall compute for each han-
dler a “uniform price” per hundred-
welgsht to be paid to producers and
associations of producers for milk of 3.5
percent butterfat content recerved at his
fluild milkk plant and supply plant as
fTollows:
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(a) From the value of milk computed
for such handler pursuant to § 972.60,
subtract, if the weighted average butter-
fat test of producer milk represented by
the value mcluded under paragraph (a)
of this section 1is greater than 3.5 per-
cent, or add, if such butterfat test 1s less
than 3.5 percent, an amount computed
by* Multiplying the amount by which its
weighted average butterfat test varies
from 3.5 percent by the butterfat differ-
ential computed pursuant to § 972.70,
and multiplying the resulting figure by
the total hundredweight of such milk;

(b) Add or subtract, as the case may
be, any amounts necessary to correct
errors m classification for previous
months as disclosed by audit of the mar~
ket administrator.

(¢) Adjust the resulting amount by
the sum of money used in adjusting the
uniform price pursuant to paragraph (f)
of this section, for the previous month,
to the nearest cent;

(d) Add an amount representing the
total value of location adjustments on
producer milk pursuant to § 972.72;

(e) Divide the result by the total
hundredweight of producer milk repre-
sented by the value computed pursuant
to § 972.60; and

(f) Adjust the resulting figure to the
nearest cent.

§ 972.62 Notification to handlers.
On or before'the 12th day after the end
of each month, the market adminis-
trator shall notify each handier of:

(a) The amount and value of his milk
i each class and the totals thereof;

(b) His uniform price; and

(c) The amounts to be paid by such
handler pursuant to §§ 972.65 and 972.70
for such month.

PAYMENTS

§ 972.65 Time and method of final
payment. Each handler shall make pay-
ment, subject to the provisions of
§8 972.66, 972.70, 972.72, and 972.75, for
all producer milk received during each
month, as follows:

(a) Ixcept as set forth i paragraph
(h) of this section, to each producer, on
or hefore the 18th day after such month
at not less than such handler’s uniform
price for milk of 3.5 percent butterfat.

(b) To a cooperative association for
milk received from producers from whom
such association has received written
guthorization to collect payment on or
before the 16th day after such month,
of a total amount equal to not less than
the sum of the individual amounts other-
wise payable to other producers under
paragraph (a) of thus section.

(c) On or before the 16th day after
such month each handler shall pay to
each cooperative association which oper-
ates a flud milk plant or supply plant
for skim milk and butterfat received as
milk or a milk product from such coop-
erative association during such month,
an amount of money computed by multi-
plying the total pounds of such skim
milk and butterfat in each class by the
respective class price pursuant to
§§ 972.41, 972.42, and 972.43, adjusted by
the appropriate butterfat and location
differentials pursuant to § 972.44, and
§ 972.48: Prouvided, That payment to a

PROPOSED RULE MAKING

cooperative association for milk classified
as Class I milk (but not moved) as an
mterhandler transfer pursuant to
§ 972.34 (c) during the February-Sep-

‘tember period shall be made to such co-

operative associatior on the basis of the
difference between the approprate class
price and the Class III price, adjusted as
provided above for butterfat test and for
the location of the supply plant; and

(d) None of the provisions of this sec-
tion shall be construed to restrict any
cooperative association gualified under
section 8¢ (5) (F') of the act from making
payment for milk to its member pro-
ducers 1n accordance with such provision
of the act.

§ 972.66 Partial payments. Handlers
shall make partial payments to producers
as follows:

(a) On or before the last day of each
month, each handler shall make pay-
ment except as set forth in paragraph
(b) of this section, to each producer at
not less than such handler’s uniform
price of the preceding month for the
milk of sueh producer which was re-
cewved by such handler during the first
15 days -of the current month; and

(b) On or before the day immedi-
ately preceding the last day of each
month, each handler shall make pay-
ment to an association of producers for
milk of producers from whom such asso-
ciation has received written authoriza-
tion to collect payment at not less than
such handler’s uniform price of the pre-
ceding month for all such milk which
was recerved by such handler during the
first 15 days of the current month.

§972.10 Butlerfat differential. If,
during the month, any handler has re-
ceived from any producer or from an
association of producers, millc having o
weighted average butterfat test other
than 3.5 percent, such handler, in mak-
mg the payments prescribed 1n § 972.65,
shall add to, or subfract from the appli-
cable uniform price per hundredweight,
for each one-tenth of 1 percent of such
butterfat test n milk above or below, as
the case may be, 3.5 percent, an amount
computed by the market admmistrator
as follows: Multiply by 1.2 the average
wholesale price per pound of 92-score
butter at Chicago, as reported by the
Department of Agriculture for the
month, divide the result by 10, and round
to the nearest tenth of a cent.

§ 972.11 Ezpense of admumistration.
As his prorata share of the expense 1in-
curred pursuant to §972.22 (d) each
handler shall pay the market admms-
trator, on or before the 15th day after
the end of each month 4 cents per
hundredweight, or such lesser amount as
the Secretary may prescribe, to bhe
announced by the market admmstrator
on or hefore the 12th day after the end
of such month with respect to all re-
ceipts withun the month of producer milk
(including such handler’s own produc-
tion) and other source milk at his fimd
milk plant or supply plant classified as
Class I milk pursuant to- § 972.31. Pro-
wided, That an association of producers
shall pay such prorata share of expense
of administration on producer milk with
respect to which it 1s a handler.

§ 972,712 Location adjustments to
producers. In making payment to pro-
ducers pursuant to § 972.65 for milk xe«
ceived at a fluid milk plant or supply
plant located outside the marketing
area, the uniform price per hundred-
weight of producer milk shall be reduced
at the same rate per hundredweight as
1s applicable to Class I milk at such plant
pursuant to § 972.48.

§ 97275 Marketing services. (@) (1)
Except as set forth in paragraph (b)
of this section, each handler in making
payments o producers (other than with
respect to milk of such handler’s own
production) pursuant to §972.656 (a)
shall make a deduction of 6 cents per
hundredweight, or such amount not ex~
ceeding 6 cents per hundredweight as
the Secretary may prescribe, with re-
spect to the following:

(i) All milk received from producers
at a plant not operated by a cooperative
association;

(ii) All milk received at a plant op-
erated by a cooperative association from
producers who are not members of such
association; and

(iii) All milk received at'a plant op-
erated by a cooperative association(s)
from producers who are membors
thereof but for whom any of the services
set forth below in this paragraph s not
bemg performed by such association(s),
as determined by the market adminis-
trator.

(2) Such deduction shall be paid by
the handler to the market administrafor
on or before the 15th day after the end
of the month. Such moneys shall be ox-
pended by the market administrator for
the verification of weights, sampling,
and testing of milk received from pro-
ducers and in providing for market in«
formation to producers; such services to
be performed in whole or in patt by tho
market adminstrator or by an agent cn«
gaged by and responsible to him,

(b) In the case of each producer (1)
who 15 a member of, or who has given
written authornzation for the rendering
of marketing services and the taking of
deduction therefor to, a cooperative as-
sociation, (2) whose milk is received at
a plant not operated by such association,
and (3) for whom the market adminis-
trator determines that such association
1s performng the services described in
paragraph (a) of this section, each han-
dler shall deduct in lieu of the deduction
specified under paragraph (a) of this
section, from payments made pursuant
to § 972.65 (a) the amount per hundred-
weight of milk authorized by stich pro-
ducer and shall pay over, on or before
the 15th day after the end of the month,
such deduction to the association en-
titled to receive it under this paragraph.

ADJUSIMENT OF ACCOUNTS

§ 972.80 Errors in payments., When-
ever audit by the market administrator
of a handler’s reports, books, records, or
accounts discloses adjustments to be
made, for any reason which result in
moneys due:

(a) The market administrator from
such handler,

¢b) Such handler from the market
administrator, or



Tuesday, July 12, 1955

(¢) Any producer or association of
producers from such handler, the mar-
ket admiistrator shall promptly notify
such handler of any such amount due,
and explam the basis for such adjust-
ment; and payment thereof shall be

made on or before the next date for.

makimg payment set forth in the pro-
vision under which such error occurred,
following the 5th day after such notice.

§ 972.81 Owverdue accounts. Any un-

paid obligation of a handler or.of the.

market administrator pursuant to
§§ 972.65 through 972.80 shall be n-
creased one-half of one percent on the
first day of the month next followmng the
due date of such obligation and on the
first day of each month thereafter until
such obligation is paid.

MISCELLANEOUS PROVISIONS

§ 972.85 Effeciive time. The provi-
sions of this subpart or any amendment
of this subpart shall become effective at
such time as the Secretary may declare
and shall continue 1n force until sus-
pended or terminated, pursuant to
§ 972.86.

§ 972.86 Suspension or termanation.
The Secretary may suspend or terminate
this subpart or any provision of this sub-
part whenever he finds that this subpart
or any provision of this subpart, ob-
struets, or does not tend to effectuate the
declared policy of the act. This subpart
shall terminate, 1n any event, whenever
the provisions of the act authonzing it
cease to be m effect.

§ 972.87 Continuing powser and duly
of the market admimsirator 1f, upon
the suspension or termination of any or
all provisions of this subpart, there are
any obligations arnsing under this sub-
part the final accrual or ascertainment
of which requres further acts by any
handler, the market admmaistrator, or by
any other person, the power and duty to
perform such further acts shall continue
notwithstanding such suspension or ter-
mination: Provided, That any such acts
requured to be performed by the market
administrator shall, if the Secretary so
directs, be performed by such other per-
son, or agency as the Secretary may des-
i1gnate. The market admimstrator, or
such other person as the Secretary may
designate, shall:

(a) Continue m such capacity until
discharged by the Secretary,

(b) From time fo time account for all
receipts and disbursements, and, when
so directed by the Secretary, deliver all
funds or property on hand, together with
the books and records of the market ad-
ministrator, to such person as the Secre-
tary may direct, and

(¢) If so directed by the Secretary,
execute such assignments or other in-
struments necessary or appropriate to
vest 1n such person full title to all funds,
property, and claims vested 1n the mar-
ket adminmistrator or such person pursu-
ant to_this subpart.

§ 972.88 Ligquidation after suspensioh
or termanation. Upon the suspension or
termination of any or all provisions of
this subpart, the market admimistrator,
or such person as the Secretary may
designate shall, if so directed by the
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Secretary, liquidate the businezs of the
market administrator’s office and dispose
of all funds and property then in his
possession or under his control, together
with claims for any funds which are un-
paid or owing at the time of such sus-
pension or termination. Any funds col-
lected pursuant to the provisions of this
subpart, over and above the amounts
necessary to meet outstanding obliza-
tions and the expenses necessarily in-
curred by the market administrator or
such person in liguidating and distribut-
ing such funds, shall be distributed to
the contributing handlers and producers
m an equitable manner.

§972.89 Agents. 'The Secretary may,
by designation in writing, name any
ofiicer or employee of the United States
to act as his agent or representative in
connection with any of the provisions of
this subpart.

§ 972.80 Separability of provsions.
If any provision of this subpart, or the
application thereof to any person or cir-
cumstances, is held invalid, the remain-
der of this subpart and the application
of such provision to other persons or
circumstances, shall not be affected
thereby.

§972.91 Termnation of obligation.
‘The provisions of this section shall apply
to any obligation under this subpart for
the payment of money irrespective of
when such obligation arose, except an
obligation involved in an action insti-
tuted before August 1, 1949, under sec-
tion 8c (15) (A) of the act or before a
court.

(a) The obligation of ‘any handler to
pay money required to be paid under the
terms of this subpart shall, except as
provided 1n paragraphs (b) and (c¢) of
this section, terminate ttwo years after
the last day of the month during which
the market administrator recelves the
handler's utilization report on the miik
mvolved in such oblization, unless
within such two-year period the market
admimistrator notifies the handler in
writing that such money is due and pay-
able. Service of such notice schall be
complete upon mailing to the handler’s
last known address, and it shall contain
but need not be limited to the following
information:

(1) The amount of the obliration;

(2) The month(s) during which the
milk, with respect to which the obliga-
tion exists was received or handled; and

(3) If the obligation is payable to one
or more producers or to an association of
producers, the name of such producer(s)
or association of producers, or if the
obligation is payable to the market ad-
mimstrator, the account for which it is
to be paid.

(b) If a handler fails or refuses, with
respect to any obligation under this sub-
part, to make available to the market
admumstrator or his representatives all
books and records required by this sub-
part to be made avaflable, the marlet
administrator may, within the two-year
period provided for in paragraph (a) of
this section, notify the handler in writ-
mng of such failure or refusal. Xf the
market administrator so notifies a han-~
dler, the said two-year period with re-
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spect to such oblization shall not bezin
to run until the first day of the month
followinz the month during which all
such books and records pertammng to
such oblization are made available to
the market administrator or his repre-
sentatives.

(c) Notwithstanding the provisions of
paragraphs (a) and (b) of this section,
a handler’s oblization under this subpart
to pay money shall not be termunated
with respect to any transaction involving
fraud or willful concealment of a fact,
material to the obligation, on the part of
the handler against whom the oblization
is sourht to be imposed.

(d) Any oblization on the part of the
market administrator to pay a handler
any money which such handler clamms
to be due him under the terms of this
subpart shall terminate two years after
the end of the month during which the
milkz involved In the claim was received
if an underpayment is claimed, or two
years after the end of the month durmzx
which the payment (includinz deduction
or set-off by the market admmstrator)
w:as made by the handler if a refund on
such payment is claimed, unless such
handler, within the applicable period of
time, files, pursuant to section 8c (15)
(A) of the act, a petition claiminz such
money.

Issued at Yashingston, D. C., this Tth
day of July 1955.

[sear] Roy W. LENNARTSON,
Deputy Admanistrator.

{P. R. Dgc. 55-5391; Filed, July 11, 19535;
8:52 2. m.]

CivViL AERONAUTICS BEOARD

[ 14 CFR Parts 40, 41, 421
[Draft Releace §5-17]

YSTALLATION OF PROPELLER REVERSE INDI-
CATORS O AIRPLANES EQUIPPED WITH
REVERSIBLE PITCH PrOPELLERS

IIOTICE OF PROPOSED RULE IMAELIG

Pursuant to authority delezated by the
Civil Aeronautics Board to the Bureau
of Safety Regulation, notice 1s hereby
given that the Bureau will propose to
the Board that Parts 40, 41, and 42 of the
Civil Air Rezulations be amended as
herelnafter set forth.

Interested persons may participate m
the maling of the proposed rules by
submitting such written data, views, or
arguments as they may desire. Com-
munications should be submitted in du-
plicate to the Civil Aeronautics Board,
attention Bureau of Safety Rezulation,
Washington 25, D. C. In order to msure
thelr consideration before talnng further
action on the proposed rules, communi-
cations must be received by Auzust 10,
1955. Coples of such commumcations
will be available after Ausust 12, 1955,
for examination by interested parsons at
the Docket Section of the Board, Room
5412, Department of Commerce Building,
Washington, D. C.

Currently effective §§ 40.172 (1), 41.25
(s) and 4221 (a) (15) of Parts 40, 41,
and 42 of the Civil Air Rezulations, re-
spectively, require that after Septembar
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1, 1955, a means shall be provided for
each reversible propeller on airplanes
equipped with reversible propellers which
will indicate to the pilots when the pro-
peller 1s in reverse pitch.

Subsequent to the adoption of these
requirements by amendments effective
Qctober 1, 1954, the Bureau was informed
by the Air Transport Association of
America and the Civil Aeronautics Ad-
ministration (CAA) that certam air
carriers had advised that they would be
unable to accomplish the installation of
propeller reverse pitch indieators by Sep-
tember 1, 1955, due to delays in the
delivery of necessary parts from manu-
facturers. On the basis of this infor-
mation, the Bureau requested that the
CAA conduct a survey to determine the
extent to which the air carners affected
by this regulation were progressmg with
the necessary installations.

PROPOSED RULE MAKING

The survey has now been completed.
The data obtammed indicate that the
large majority of airplanes involved
either are now 1n compliance with this
rule or will be by September 1, 1955.
However, seven air carriers using five
different types of airplanes will be unable
to complete the required installations by
September 1, 1955. It appears that all of
these air carriers have made a conscien-
tious effort to complete the mnstallations
but will be unable to do so due to the slow
delivery of the necessary parts. The sur-
vey also mdicates that full compliance
may be expected not later than April 1,
1956.

In view of the foregoing, the Bureau s
of the opimion that the compliance date
for accomplishing the mstallation of
propeller reverse pitch indicators should
be extended to April 1, 1955.

Accordingly it is proposed to amend
§§ 40.172 (1) 41.25 (s) and 42,21 (a) (15)

of Parts 40, 41, and 42 of the Civil Air
Regulations, respectively, by deleting the
date “September 1, 1955” and inserting
1 lieu thereof the date “April 1, 1956
This amendment is. proposed under
authority of Title VI of the Civil Aero-
nautics Act of 1938, as amended. The
proposal may be changed in the light
of comments received in response to this
notice of proposed rule making.
(Sec. 205, 62 Stat. 084; 49 U, S. C. 426, In-
terpret or apply secs. 601-610, 52 Stat. 1007«
1012, as amended; 49 U. S. C. 661-560)

Dated at Washington, D. C,, July 1,
1955.

By the Bureau of Safety Regulation.,

[sEAL] JouN M. CHAMBERLAIN,
Director
[F. R. Doc. 55-5582; Filled, July 11, 10065;

8:61 a. m.]

DEPARTMENT OF STATE
[Public Notice 141]
[Delegation of Authority 73-Aj

UniTep StATES COMMISSIONER, INTERNA-
TIONAL BOUNDARY AND WATER COMRMMIIS~
S10N, UNITED STATES AND MEXICO

DELEGATION OF AUTHORITY TO DESIGNATE
APPRAISERS TO FIX MINIMUM PRICES AT
WHICH CERTAIN LANDS MAY BE SOLD

Pursuant to the authority vested in
the Secretary of State by section 4 of
the act of Congress approved May 26,
1949 (63 Stat. 111) and in accordance
with the act approved August 27, 1935
(49 Stat. 906) as amended (53 Stat. 841,
65 Stat. 707) and under the further au-
thority of the act approved August 19,
1935, as amended (49 Stat. 660, 1370)
and the Treaty between the TUnited
States of America and Mexico, con-
cluded February 3, 1944, for the Utiliza-
tion of the Waters of the Colorado and
Tijuana Rivers and of the Rio Grande,
and the Protocol signed November 14,
1944, 1n connection therewith (59 Stat.
1219) and executive orders, and the
American-Mexican Treaty Act of 1950,
approved September 13, 1950 (64 Stat.
846) the United States Commussioner,
International Boundary and Water
Commission, United States and Mexico,
or 1n the absence of such Commissioner,
the officer of the United States Section
of the Commission who shall be desig-
nated by the Department of State as the
officer 1n charge thereof, 1s hereby au-
thorized to designate, on behalf of the
Secretary of State 1n every case in which
the Secretary of State 1s authorized to
designate, appraisers who shall fix the
mimmmum prices at which any lands
heretofore or hereafter acquired under
any act, executive order, or treaty, mn
connection with projects, 1n whole or i
part, constructed or admmistered by the
Secretary of State through the said

NOTICES

Commuissioner may be sold when such
lands are no longer needed.

Dated: July 1, 1955.
[sEAaL] Joun FosTER DULLES,
Secretary of State.

I[F. R. Doc. 55-5556; Filed, July 11, 1955;
8:46 a. m.]

DEPARTMENT OF THE TREASURY

Bureau of Custems
[445.2)

ASPHALT SHEETS AND EBON PUuTrTY
(AsPHALT MASTIC)

TARIFF CLASSIFICATION

JuLy 5, 1955,

The Bureau, by its letter to the col-
lector of customs, New York, New York,
dated July 5, 1955, ruled that asphalt
sheets composed of a mixture of asphalt
and earthy or mineral substances are
dutiable at the rate of 15 percent ad
valorem under paragraph 214, Tariff Act
of 1930, as modified, rather than bemng
free of duty as asphaltum, bitumen, and
limestone-rock asphalt under paragraph
1710; and that Ebon putty (asphalt
mastic) consisting of petrol pitch n
combination with, and in chiuef value of,
amimal and muneral waxes, 15 classifiable
as a manufacture 1n chief value of wax
under paragraph 1536, as modified, with
duty at the rate of 10 percent ad
valorem, rather than being free of duty
under paragraph 1710.

As this ruling will result 1n the assess-
ment of duby at a higher rate than has
been heretofore assessed under an estab-
lished and uniform practice, it will be
applied only to such or sumilar merchan-
dise entered, or withdrawn from ware-
house, for consumption after 90 days
from the date of publication of an ab-

stract of this decision in a forthcoming
1ssue of the weekly Treasury Decisions.

[sEAL] Raren KreLLY,
Commissioner of Customs.

[F. R. Doc. 55-5574; Filed, July 11, 1955;
8:49 a. m.}

Fiscal Service, Bureau of the Public
Debt

[1955 Dept. Circ. 962]

3 PercENT TREASURY BoNDS oF 1095
ADDITIONAL Issur

OFFERING OF BOND3

Jury 11, 19586,

I. Offering of bonds. 1. The Secretary
of the Treasury, pursuant to the authox-
ity of the second Liberty Bond Act, as
amended, invites subscriptions, at par
and accrued mterest, from the people
of the United States for bonds of the
United States, designated 3 porcent
Treasury Bonds of 1935, ‘The amounb
of the offering is $750,000,000, or there«
abouts. The Secretary of the Treasury
reserves the right to allot Hmited
amounts of these bonds to Government
Investment Accounts. The books will
be open only on July 11, 1955, for the
receipt of subscriptions.

2. Deferred payment for bonds ale
lotted hereunder may be made as pro-
vided m section IV hereof by any of the
following subscribers, who for this pur-
pose are defined as savings-type ine
vestors:

Pension and Retirement Funds—publlo
and private,

Endowment Funds,

Insurance Companies.

Mutual Savings Banks.

Fraternal Benefit Assoclations and Labor
Unions’ insurance funds.

Savings and Loan Associations,
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Credit Unions.
Other Savings Orgamzations (not includ-
ing commercial banks).

0. Description of bonds. 1. The
bonds now offered will be an addition
to and will form a part of the series of
3 percent Treasury Bonds of 1995 1ssued
pursuant to Department Circular No. 956,
dated February 1, 1955, will be freely
interchangeable therewith, are 1dentical
in all respects therewith, and are de-
seribed 1n the following quotation from
Department Circular No. 956:

1. The bonds will be dated February 15,
1955, and will bear interest from that date
at the rate of 3 percent per annum, payable
semiannually on August 15, 1955, and there-
after on February 15 and August 15 in each
year until the princinal amount becomes
payable. They will mature February 15,
31995, and will not be subject to call for
redemption prior to maturity.

2. The income derived from the bonds is
subject to all taxes imposed under the In-
ternal Revenue Code of 1954. The bonds are
subject to estate, inheritance, gift or other
excise taxes, whether Federal or State, but
are exempt from all taxation now or here-
after imposed on the principal or interest
thereof by any State, or any of the posses-
sions of the United States, or by any local
taxing authority.

3. The bonds will be acceptable to secure
deposits of public moneys.

4. Bearer bonds with interest coupons at-
tached, and bonds registered as to principal
and interest, will be issued in denominations
of $500, $1,000, $5,000; $10,000, $100,000 and
$1,000,000. Provision will be made for the
interchange of bonds of different denomina-
tions and of coupon and registered bonds,
and for the transfer of registered bonds,
under rules and regulations prescribed by
the Secretary of the Treasury.

5. Any bonds issued hereunder which upon
the death of the owmer constitute part of
his estate, will be redeemed at the option of
the duly constituted representatives of the
deceased owner’s estate, at par and accrued
interest to date of payment,? provided:

(a) that the bonds were actually owned
by the decedent at the time of his death;
and

(b) that the Secretary of the Treasury be
authorized to apply the entire proceeds of
redemption to the payment of Federal estate
taxes.

Registered bonds submitted for redemption
hereunder must be duly assigned to *“The
Secretary of the Treasury for redemption,
the proceeds to be paid to the District Direc-
tor of Internal Revenue at oo for
credit on Federal estate taxes due from es-
tateof . ____... * Owing to the perlodic
closing of the transfer books and the impossi-
bility of stopping payment of interest to the
registered owner during the closed period,
registered bonds received after the closing of
the books for payment during such closed
period will be paid only at par with a deduc-
tion of interest from the date of payment to
the next interest payment date;* bonds re-
ceived during the closed period for payment
at a date after the books reopen will be pald
at par plus accrued interest from the reopen-
ing of the baqoks to the date of payment.
In either case checks for the full six months’
mterest due on the last day of the closed

1 An exact half-year's interest is computed
for each full half-year perlod irrespective of
the actual number of days in the half year.
For a fractional part of any half year, com-
putation is on the basis of the actual number
of days in such half year.

2The transfer books are closed from Janu-
ary 16 to February 15, and from July 16 to
August 15 (both dates inclusive) in each
year.
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period will be forwarded to the owner in
due course. All bonds submitted must be
accompanied -by Form PD 17823 properly
completed, signed and sworn to, and by proot
of the representatives’ authority in the form
of a court certificate or a certifled copy of
the representatives’ letters of appointment
issued by the court. The certlficate, or the
certification to the letters, must b2 under
the ceal of the court, and except in the case
of a corporate representative, must contain
a statement thet the appointment 15 in full
force and be dated within six months prior
to the submission of the bonds, unlezs the
certificate or letters show that the apuoint-
ment was made within one year immediately
prior to such submicsion. Upon payment of
the bonds appropriate memorandum receipt
will be forwarded to the reprecentatives,
which will be followed In due cource by
formal receipt from the District Director of
Internal Revenue.

6. The bonds will be subjeet to the general
regulations of the Treasury Department, now
or hereafter prescribed, governing United
States bonds.

IOI. Subscription and allotment. 1.
Subscriptions will be rccelved at the
Federal Reserve Banks and Branches
and at the Office of the Treasurer of the
United States, Washington. Commer-
cial banks, which for this purpose are
defined as banks accepting demand de-
posits, may submit subscriptions for
account of customers, but only the Fed-
eral Reserve Banks and the Treasury
Department are authorized to act as offi-
cial agencies. Others than commercial
banks will not be permitted to enter sub-
scriptions except for thelr own account.
Subscriptions from commercial banks for
their own account will be received with-
out deposit, but will be restricted in each
case to an amount not exceeding 25 per-
cent of the combined capital, surplus and
undivided profits, or 10 parcent of the
combined amount of time certificates of
deposit (but only those issued in the
names of individuals, and of corpora-
tions, associations, and other organiza-
tions not operated for profit) and of
savings deposits, of the subseribing bank.
Subscriptions from all others must be
accompanied by payment of 10 percent
of the amount of bonds applied for, not
subject to withdrawal until after allot-
ment. Following allotment, any portion
of the 10 percent payment in excess of 10
percent of the amount of bonds allotted
may be released upon the request of the
subscribers. Where partial payment for
bonds allotted is to be deferred beyond
July 20, 1955, as provided in section IV
hereof, delivery of 5 percent of the total
par amount of bonds allotted, adjusted
to the next higher $500, will be withheld
from all subscribers until payment for
the total amount allotted has been com-
pleted. In every case where payment is
not; so completed the 5§ percent so with-
held shall, upon declaration made by the
Secretary of the Treasury in his discre-
tion, be forfeited to the United States.

2, The Secretary of the Treasury re-
serves the right to reject or reduce any
subscription, to allot less than the
amount of bonds applied for, and to
make different percentage allotments to
various classes of subscribers; and any

3 Coples of Form PD 1782 may bo obtalned
from any Federal Reserve Bank or from the
Treasury Department, Y7ashington, D. C.

action he may take in these respscts
shall be final. The basis of the allot-
ment will be publicly announced, and
allotment notices will be sent out
promptly upon allotment.

IV. Payment. 1. Payment at par and
accrued interest from February 15, 1955,
to July 20, 1955 ($12.8453 per 51,000) for
bonds allotted hereunder must be made
or completed on or hefore July 20, 1955;
Provided, however That where a sub-
scriber eligible to defer payment under
section I hereof elects to defer payment
for part of the bonds allotted, not less
than 25 percent of the bonds allotied
must have been paid for by July 20, 1955,
not less than 60 percent must have been
pald for by September 1, 1955, and full
payment must be completed by October
3, 1955. All payments made subsequent
to July 20, 1955, must be accompamszd
by additional accrued interest from that
date, at the rate of $0.083 par $1,009 per
day. Any qualified depositary will be
permitted to make payment by credit
for honds allotted to it for itself and ifs
customers up to any amount for which
it shall b2 qualified in excess of existiny
deposits, when so notified by the Federal
Reserve Banlt of its District.

V General provisions. 1. As fiscal
anents of the United States, Federal Re-
serve Banks are authorized and re-
quested to recelve subscriptions, to make
allotments on the basis and up to the
amounts indicated by the Secretary of
the Treasury to the Federal Reserve
Banks of the rezpective Districts, to 1ssuz
allotment notices, to receive payment for
bonds allotted, to make delivery of bhonds
on full-paid subscriptions allotted, and
they may issue interim receipis pending
delivery of the definitive bonds.

2. The Secretary of the Treasury may
at any time, or from time to time, pre-
seribz supplemental or amendatory rules
and resulations poverning the offermng,
which will he communicated promptly
to the Federal Reserve Banks.

{sear] G. M. HUMPHREY,
Secretary of the Treasury.

[P. R. Dac. §5-5529; Filed, July 11, 1935;
8:51 a. m.]

[1955 Dept. Circ. 961]

175 PercENT TReEASURY CERTIFICATES OF
X:pEBTEDNESS OF SERIES A-1956; Tax
ANTICIPATION SERIES

OFFERIRG OF CERTIFICATES
Jory 8, 1935.

I. Ofering of certificates. 3. The
Secrefary of the Treasury, pursuant to
the authority of the Second Liberty
Bond Act, as amended, invites subscrip-
tions, at par and accrued interest, from
the people of the United States for Tax
Anticipation Certificates of Indebted-
ness of the United States, designated
175 percent Treasury Certificates of In-
debtedness of Senes A-1956. The
amount of the offering is $2,000,000,020,
or thereabouts. ‘The books will ke open
only on July 8 for the receipt of sub-
scriptions.

XI. Description of certificales. 1. The
certificates will be dated July 18, 1935,
and will bear interest from that date at
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the rate of 17 percent per annum, pay-
able with the principal at maturity on
March 22, 1956. They will not be sub-
ject to call for redemption prior to
madturity.

2. The mncome derived from the cer-
tificates 15 subject to all taxes imposed
under the Internal Revenue Code of
1954, The certificates are subject to
estate, mnheritance, gift or other excise
taxes, whether Federal or State, but are
exempt from all taxation now or here-
after imposed on the principal or inter-
est thereof by any State, or any of the
possessions of the United States, or by
any local taxig authority.

3. The certificates will be acceptable
to secure deposits of public moneys.
They will be accepted at par plus accrued
mnterest to maturity in payment of in-
come and profits taxes due on March 15,
1956.

4, Bearer certificates will be issued
i denominations of $1,000, $5,000,
$10,000, $100,000 and $1,000,000. The
certificates will not be 1ssued 1n regis-
tered form.

5. The certificates will be subject to
tha general regulations of the Treasury:
Department, now or hereafter pre-
seribed, governing United States certii-
cates.

II1. Subscription and allotment. 1.
Subscriptions will be received at the
Federal Reserve Banks and Branches
and at the Office of the Treasurer of the
United States, Washington. Commer-
cial banks, which for this purpose are
defined as banks accepting demand de-
posits, may submit subscriptions for ac-
‘count of customers, but only the Federal
Reserve' Banks and the Treasury De-
partment are authorized to act as ofi-
c1al agencies. Others than commercial
banks will not be permitted to enter
subscriptions except for their own ac-
count. Subscriptions from commercial
banks for thewr own account will be re-
cewved without deposit, but will be re-
stricted in each case to an amount not
exceeding one-half of the combined cap-
ital, surplus and undivided profits, of
the subscribing bank. Subscriptions
from all others must be accompaned by
payment of 5 percent of the amount of
certificates applied for, not subject to
withdrawal until after allotment. Fol-
lowing allotment, any portion of the 5
percent payment m excess of 5 percent
of the amount of certificates allotted
may be released upon the request of the
subscribers.

2. The Secretary of the Treasury re-
serves the right to reject or reduce any
subscription, and to allot less than the
amount of certificates applied for; and
any action he may take in these respects
shall be final, Allotment notices will be
sent out promptly upon allotment.

IV Payment. 1. Payment at par and
accrued mnterest, if any, for certificates
allotted hereunder must be made or com-
pleted on or before July 18, 1955, or on
later allotment. In every case where
payment 1s not so completed, the pay-
ment with application up to 5 percent of
the amount of certificates allotted shall,
upon declaration made by the Secretary
of the Treasury in his discretion, be for-
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feited to the United States. Any quali-
fied depositary will be permitted to make
payment by credit for certificates al-
lotted to it for itself and its customers
up to any amount for which it shall be
qualified m excess of existing deposits,
when so notified by the Federal Reserve
Bank of its District.

V General provisions. 1. As fiscal
agents of the United States, Federal Re-
serve Banks are authorized and re-
quested to recexrve subscriptions, to make
allotments on the basis and up to the
amounts indicated by the Secretary of
the Treasury to the Federal Reserve
Barnks of the respective Districts, to 1ssue
allotment notices, to receive payment for
certificates allotted, to make delivery of
certificates on full-paid subscriptions
allotted, and they may issue mterim re-
ceipts pending delivery of the definitive
certificates.

2. The Secretary of the Treasury may
at any time, or from time to time, pre-
seribe supplemental or amendatory rules
and regulations goverming the offermg,
whach will be communicated promptly to
the Federal Reserve Banks.

[SEAL] G. M. HUMPHREY,
Secretary of the Treasury.

[F. R. Doe. '65-5581; Filed, June 11, 1955;
8:51 a. m.]

Cffice of the Secretary
[Treasury Department Order 167-17]
[CGFR 55-13]
COMMANDANT, COAST (GUARD
‘DELEGATION OF FUNCTIONS

By virtue of the authority vested in
me by Reorgamzation Plan No. 26 of
1950, and by 14 U. S. C. 92, 631, and
633, there are transferred to the Com-
mandant, U. S. Coast Guard, the follow-
g functions of the Secretary of the
Treasury*

1. All functions under 14 U. S. C. 92
(b) 144, 145 (a) (2) 145 (a) (3) 184,
186, 221, 228 (¢) 230, 231, 238, 240-242,
301 (e) 310-312, 351, 352, 357 (¢) 361,
365, 367, 431 (b) 431 (¢) 433 (g) 473,
480, 501, 508 (a) 628, 826, and 891,
Title IV and sections 511 and 513 of the
Career Compensation Act of 1949 (37
U. S. C. 271-285, 311, and 313) Title V
of the Veterans’ Readjustment Assist-
ance Act of 1952 (38 U. S. C. 1011-1016)
the act of June 6, 1953 (39 U. S. C. 141~
145) and the Dependents’ Assistance Act
of 1950 (50 U. S. C. 2201-2216)

2. The functions under 14 U. S. C. 226
(a) 301 (b) and 302 (a) of prescribing
examinations to establish fitness for ap-
pomtment; and the functions under 14
U. S. C. 633 of promulgating regulations
and orders deemed appropriate to carry
out functions delegated to the Com-
mandant by the Secretary.

Dated: June 29, 1955.

[sEan] H. CHAPMAN ROSE,
Acting.Secretary of the Treasury.

[F. R. Doc. 55-5579; Filed, July 11, 1955;
8:50 a. m.]

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
NEBRASKA

NOTICE OF PROPOSED WITHDRAWAL AND
RESERVATION OF PUBLIC LANDS

The Department of the Army has filed
an application, serial number Wyo
029936 (Nebr.) for the withdrawal of
the lands described below, from all-forms
of appropnation under the public land
laws, ncluding mning and minoral
leasing laws.

The applicant desires the land for the
operation and maintenance of the Gaving
Pomt Dam and Reservolr Project,
Nebraska.

For a period of thirty days from the
date of publication of this notice, persons
having cause may present their objcc-
tions in writing to the undersigned offi«
cial of the Bureau of Land Management,
Department of the Interior, State Super~
visor, P O, Box 929, Cheyenne, Wyoming,

If circumstances warrant it, a public
hearmg will be held at a convenient time
and place, which will be announced,

The determination of the Secretary on
the application will be published in tho
FEDpERAL REGISTER. A separate notice will
be sent to each interested party of
record,

The lands involved in the application
are:

St P M. NEBRASKA
T.33N,R. 4 W,

Sec. 2, Lot 1;

Sec. 3, Lots 5, 6, 7, 8;

Sec. 10, SW14,SEY,, EY,NEY,, Lots 1, 3, 9, 4;

Sec. 11, Lot 4.

T.33 N, R.5 W,,

Sec. 21, Lot 1.

Sec. 28, Lot 1.

The area described aggregates 626.60

acres.
R. R. Brsr,
State Supervisor
JuLy 5, 1955.

[F. R. Doc. 55-5554; Filed, July 11, 1006;
8:46 a. m.}

DPEPARTMENT OF AGRICULTURE

Commodity Stabilization Service qgnd
Commecdity Credit Corporation

{Amdt. 1]

AGREEMENT WITH AMERICAN SHEEP
Propucers Counciyn, Inc.

NOTICE OF REFERENDUM AMONG PRODUCERS
AND PROCEDURE FOR CONDUCT OF SUCH
REFERENDUIM

The Notice of Referendum among
Producers on Agreement with Ameriean
Sheep Producers Council, Inc., pursuant
to section 708 of the National Wool Act
of 1954 and Procedure for Conduot of
Such Referendum, published in 20 F* R.
4452, is amended by the addition of sec~
tion 11 at the end thereof, to read as
follows:

11. Voling mm community property
states. In states having community
property laws, husband and wife owning
sheep as community property may voté
their respective interests in the sheap.
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If the wife does not vote her interest,
the husband may vofte as if he had the
entire ownership 1n all the sheep.

(Sec. 708, 68 Stat. 912; 7 U. S. C. 1787)
Done at Washington, D. C,, this Tth
day of July 1955.
[sEarl TrRUE D. MORSE,
Acting Secretary of Agriculture.

[F. R. Doc. 55-5595; Filed, July 11, 1955;
8:53 a. m.]

Forest Service

SUITABILITY FOR NATIONAL FOREST
PURPGSES OF CERTAIN LANDS

JonE 30, 1955.

Pursuant to the requarement of Execu-
tive Order 10445, dated April 10, 1953
(13 F. R. 2069) except as to lands within
the States of Arizona, Califormia, Colo-
rado, Idaho, Montana, New Mexico,
Oregon, Washington, and Wyoming, all
lands within the exterior boundaries of
national forests which have been ac-
qured through exchange smnce June 30,
1954, or that are in the process of being
acquired through exchange by the Forest
Service on behalf of the United States
under authority of Title III of the Bank-
head-Jones Farm ‘Tenant Act, as
amended (7 U. S. C. 1010-1013) are
hereby determined to be suitable for
national forest purposes.

[searl RicEARD E. MCARDLE,
Chuef, Forest Service.

[F. R. Doc. 55-5559; Filed, July 11, 1955;
8:46 a. m.]

DEPARTMENT OF COMMERCE

Federal Maritime Board
PACIFIC WESTEOUND CONFERENCE ET AL.
NOTICE OF AGREEMENTS FILED FOR APPROVAL

Notice 1s hereby given that tlie follow-
ing described agreements have been filed
with the Board for approval pursuant
to section 15 of the Shipping Act, 1916,
as amended; 39 Stat. 733, 46 U. S. C. 814,

(1) Agreement No. 57-56, between the
member lines of the Pacific Westbound
Conference, modifies Rule 5 of the Ap-
pendix to the basic conference agree-
ment (No. 57) by extending the time
within which a member line may pay its
share of conference expenses before he-
coming delinquent.

(2) Agreement No. 8033, between
Thos. & Jno. Brocklebank, Ltd., and Bull
Insular Line, Inc., covers the transpor-
tation of gunny sacks, hessian cloth and
jute under through bills of lading from
India and Pakistan to Puerto Rico, with
transshipment at New York, Baltimore
or Philadelphia. Agreement No. 8033
was filed to supersede and cancel ap-
proved transshipment Agreement No.
8015.

Interested parties may inspect these
agreements and obtaimn copies thereof
at the Regulation Office, Federal Mari-
time Board, Washington, D. C., and
may submit, within 20 days after publi-
cation of this notice in the FEDERAL
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REGISTER, written statements with refer-
ence to either of the agreements and
thewr position as to approval, disap-
proval, or modification, together with
request for hearing should such hearing
be desired.

By order of the Federal Maritime
Board.

Dated: July 6, 1955.

[SEAL] A. J. WILLIANMS,
Secretary.
[F. R. Doc. 55-5563; Flled, July 11, 1055;

8:47 a. m.]

CIVIL SERVICE COMMISSION

CERTAIN POSITIONS OF PROFESSIONAL Ei-
GINEERS AND PHYSICAL SCIERTISTS I
CONTINENTAL UNITED STATES, IICLUDING
ArasgA AND TOReIGH COUNTIRIES AND
CERTAIN ASTRONOMER POSITIONS 17 THE
CONTINENTAL UNITED STATES

NOTICE OF IXICREASE Il XMINIIIUZL
RATES OF PAY

Under the provisions of sectlon 803
of the Classification Act of 1949, as
amended (68 Stat. 1106; 5 U. S. C. 1133,
pursuant to 5 CFR 25.103, 25.105, the
Commussion has increased the minimum
rate of pay for positions at GS-5 and
G5-7 in the series indicated below. The
new rate for GS-5.has been set at $4,345
(the sixth step of the grade) and for
GS-7 at $4,930 (the fourth step of the
grade) ‘These increases will be effective
on the first day of the first pay period
which begins after July 2. The new in-
creased rates apply throughout the con-
tinental United States, including Alaska,
and in foreign countries, for all these
positions, except astronomers. For as-
tronomers, the new increased rates apply
to continental United States only.

All professional Englneering positions in
the GS-800 serles:

Architect G&-1040
Physicist GS-1310
Electronic Sclentist GS-1312
Chemist GS-1320
Netallurglst GS-1321
Mathematician GS-1620
Patent EXoMINCY cavacccmncanccaaan G3-122¢%
Astronomer GS8-1330
UnrTeED STATES CIVIL SERV-
xce CormussioNn,
fseaL] Wit C. HoLy,

Ezecutive Assistant.

[F. R. Doc. 55-55658; Filed, July 11, 1955;
8:46 a. m.]

CIVIL AERONAUTICS BOARD
[Docket No. 6347]

Avraska AMLINES REDUCTION TEMPORARY
Ma1r RATES

NOTICE OF PREHEARING CONFERENCE

Notice is hereby given that a prehear-
meg conference in the above-entitled
matter is assigned to be held on July 13,
1955, at 10:00 a. m., e. d. s. t., in Room
5855, Commerce Building, Fourteenth
Street and Constitution Avenue NW.,
Washmgton, D. C., before Examiner
Richard A. Walsh.
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Dated at Washington, D. C., July T,
1935.

[seAL] Frarcis W.Brown,

Chuef Examner

{P. R. Doc. 55-5619; Filed, July 11, 1935;
8:55 a. m.]

INTERSTATE .COMMERCE
COMMISSION
[Rev. 8. 0. 562, Taylor’s 1. C. C. Order 53-A]
CoLorADO ARD SOUTHERN Ramwax Co.
REROUTING OR DIVERSION OF TRAFFIC

‘Upon further consideration of Taylor’s
I. C. C. Order No. 53 and goeod cause ap-
pearing therefor: If 1s ordered, That:

(a) Taylor's 1. C. C. Order No. 53, ke,
and it Is hereby vacated and set aside.

(b) Eifective date: This order shall
bzcome effective at 8:00 a. m., July 5,
1955.

It is further ordered, That this order
shall be served upon the Association of
American Rallroads, Car Sarvice Divi-
slon, as agent of all railroads subseribmg
to the car service and per diem agree-
ment under the terms of that agreesment
and by filinz it with the Director, Divi~
slon of the Federal Rexster.

19Issued at Washington, D. C.,, July 5,
55.
InTERSTATE COMMERCE
COrIISSION,
Crarres W. TayLor,
Agent.

[P. R. Doc. §5-5323; Filed, July 11, 1335;
8:51 a. m.]

[Rev. S. O. 562, Taylor’s I. C. C. Order 54}

PITISDURGH AND WEST VIGINIA RAILWAY
Co.

REROUYING OR DIVERSION OF TRAFFIC

In the opinion of Charles W. Taylor,
Agent, The Pittsburgh & West Virmmma
Rallway Company, because of work stop-
page, is unable to transport traffic routed
over and to points on its lines: If
ordered, That:

(a) Rerouting traffic. The Pittsburgh
& West Virginia Rallway Company, and
its connections, is hereby authorzad to
divert or reroute such traffic over any
available route to expedife the move-
ment, regardless of routing shown on the
waybill. The billinz covermng all such
cars rerouted shall carry a reference to
this order as authority for the rerouting.

(b) Concurrence of receiving roads to
be obtained. ‘The railroads desirmmg to
divert or reroute trafiic under this order
shall confer with the propar transporta-
tion officer of the railroad or railroads to
which such traffic is to be diverted or re-
routed, and shall receive the concurrence
of such other railroads before the re-
routing or diversion is ordered.

(c) Notification to shippers. The car-
riers rerouting cars in accordance with
this order shall notify each smpper at
the time each car is rerouted or diverted
and shall furnish to such shpper the
new routinz provided under thus order.
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(d) Inasmuch as the diversion or re-
routing of trafiic by said Agent is deemed
to be due to carrier’s disahility, the rates
applicable to traffic diverted or rerouted
by said Agent shall be the rates which
were applicable at the time of shipments
on the shipments as oniginally routed.

(e) In executing the directions of the
Commission and of such Agent provided
for in this order, the common ecarriers
mvolved shall proceed even though no
contracts, agreements, or arrangements
now exist between them with reference
to the divisions of the rates of transpor-
tation applicable to saxd traffic; divisions
shall be, during the time this order re-
mains in force, those voluntarily agreed
upon by and between said carriers; or
upon failure of the earriers to so agree,
said divisions shall be those hereafter
fixed by the Commission i accordance
with pertinent authority conferred upon
it by the Interstate Commerce Act.

(f) Effective date: 'This order shall
become effective at 9:00 a. m., July 6,
1955,

(g) Expiration date: This order shall
expire at 11:59 p. m., July 21, 1955, unless
otherwise modified, changed, suspended
or annulled.

It 1s further ordered, That this order
shall be served upon the Association of
American Railroads, Car Service Divi-
swon, as agent of all railroads subscrib-
mng to the car service and per diem
agreement under the terms of that
agreement and by filing it with the Di-
rector, Division of the Federal Register.

Issued at Washington, D. C., July 6,
1955.
INTERSTATE COMMERCE
COMMISSION,
CHARLES W TAYLOR,
Agent:
[F. R. Doc. 55-5584; Filed, July 11, 1935;
8:51 a. m.]

SMALL BUSINESS ADMINISTRA-
TION

[Declaration of Disaster Area 53]
NEBRASKA
DECLARATION OF DISASTER AREA

‘Whereas, it has been reported that
begimmming on or about June 27, 1955,
because of the disastrous effects of tor-
nado and flood, damage resulted to resi-
dences and business property located 1n
cerfamn areas imn the State of Nebraska;
and

Whereas, the Small Business Admin-
istration has investigated and has re-
cewved other reports of mnvestigations of
conditions in the areas affected; and

‘Whereas, after reading and evaluating
reports of such conditions, I find that
the conditions 1n such areas constitute a
catastrophe within the purview of the
Small Business Act of 1953;

Now, therefore, as Admimstrator of
the Small Business Admumstration, I
hereby declare that:

NOTICES

1. Applications for disaster loans un-
der the provisions of section 207 (b) of
the Small Business Act of 1953 may be
received and considered by the offices
below indicated from persons or firms
whose property situated in Scotts Bluff
.County (including any areas adjacent to
Scotts Bluff County) suffered damage or
other destruction as a result of the
catastrophe above referred to:

Small Business Administration Regional
Office, Federal Office Building, Room 1402,
911, Walnut Street, Kansas City 6, Mo.

Small Business Administration Branch
Office, Federal Office Building, Room %05,
Fifteenth and Dodge Streets, Omaha, Nebr.

2. Special field offices to receive such
applications will not be established at
this fime.

3. Applications for disaster loans un-
der the authority of this Order will not
be accepted subsequent to January 31,
1956.

Dated: July 6, 1955.
‘WENDELL B, BARNES,

Adnunastrator
[F. R. Doc. 55-5564; Filed, July 11, 1955;
8:47 a. m.]

[Daclaration of Disaster Area 54]
‘WYOMING
DECLARATION OF DISASTER AREA

Whereas, it has been reported that be-
gmning on or about June 27, 1955, be-
cause of the disastrous effects of flood,
‘damage resulted to residences and
property located in certain areas i the
State of Wyoming; and

Whereas, the Small Business Adminis-
tration has mnvestigated and has received
other reports of investigations of condi-
tions 1n the areas affected; and

‘Whereas, after reading and evaluating
reports of such conditions, I find that the
conditions 1n such areas constitute a
catastrophe within the purview of the
Small Business Act of 1953;

Now, therefore, as Admmustrator of
the Small Busmess Adminmstration, I
hereby determine that:

1. Applications for disaster loans
under the provisions of Section 207 (b)
of the Small Business Act of 1953 may
ke received and considered by the Office
below indicated from persons or firms
whose property situated in the following
counties (including any areas adjacent
to the counties below named) suifered
damage or other destruction as a result
of the catastrophe ahove referred to:

Counties of: Goshen, Platte; Small Busi-
,ness Administration Reglonal Office, New

Customhouse, Room 235, 19th and Stout
Streets, Denver 2, Colo.

2. Special field offices to recerve such
applications will not be established at
this time.

3. Applications for disaster 1loans
under the authority of this Order will

not be accepted subsequent to January
31, 1956.

Dated: July 6, 1955,
‘WENDELL B. BARNES,

Administrator
[F, R. Doc. 55-5565; Filed, July 11, 1968;
847 h. m.}

DEPARTMENT OF JUSTICE

Ofiice of Alien Properly
HELEN MARIE VON BORSTEL

NOTICE OF INTENTION TO RETURN VESTED
PROPERTY

Pursuant to section 32 (f) of tho
Trading With the Enemy Act, a8
amended, notice is hereby glven of in-
tention to return, on or after 30 days
from the date of publication herecof, the
followmg property, subject to any ine
crease or decrease resulting from tho
administration thereof prior to roturn,
and after adequate proviston for taxes
and conservatory expenses:

Claimant, Claim No., Property, and Location

Helen Marle Von Borstel, Brocon, &, Wales,
Great Britain, Claim No. 456906, Vesting Ore

der No. 8423; 8560.84 in tho Treasury of tho
United States.

Executed at Washington, D. ¢, on
June 30, 1955.

For the Attorney General.

[sEAL] DALLAS S. TOWNSEND,
Assistant Attorney General,
Director Office of Alien Property.

[F. R. Doc. 65-5666; Filed, July 11, 1055;
8:48 a. m.]

EVANGELOS THEMISTOCLEUS TSAMOURTZIS

NOTICE OF INTENTION TO RETURN VESTED
PROPERTY

Pursuant to section 32 (f) of tho
Trading With the Enemy Act, ag
amended, notice is hereby glven of in-
tention to return, on or after 30 days
from the date of publication hereof, the
following property located in Washing
ton, D. C,, including all royalties accrued
thereunder and all damages and profits
recoverable for past infringement
thereof, after adequate provision for
taxes and conservatory expenses:

Clavmant, Claim No., and Property

Evangelos Themistocleus Tsamourtzls,
Athens, Greece, Claim No. 62863; proporty
described in Vesting Order No. 668 (8 F R.
4995, April 17, 1943), relating to United
States Letters Patent No. 2,081,516,

Executed at Washington, D, C., on
June 30, 1955.

For the Attorney General,

. [sEaL] Daxrras S. TOWNSEND,
Assistant Attorney General,
Director, Office of Alien Property.
[F. R. Doc. 55-5567; Filed, July 11, 1965:
8:48 a, m.}



